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In re: Sherri MacDonald,
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ADVOCATE'S RECOMMENDATION

The undersigned Advocate, after reviewing the Complaint and Report of Investigation filed

in this matter, submits this Recommendation in accordance with Rule 34-5.006(3), F.A.C.
RESPONDENT/COMPLAINANT

Respondent, Sherri MacDonald, serves as the Town Clerk, Administrator/Clerk to the
Special Master Judge, and Public Records Custodian for the Town of Yankeetown. Complainant
is Adam McNiece of Yankeetown, Florida.

JURISDICTION

The Executive Director of the Commission on Ethics determined that the Complaint was
legally sufficient and ordered a preliminary investigation for a probable cause determination as to
whether Respondent violated Article II, Section 8(g)(2), Florida Constitution, and Section
112.313(6), Florida Statutes. The Commission on Ethics has jurisdiction over this matter pursuant
to Section 112.322, Florida Statutes.

The Report of Investigation was released on November 3, 2021.



ALLEGATION ONE
Respondent is alleged to have violated Article II, Section 8(g)(2), Florida Constitution, by
amending her employment contract in a manner contrary to the public's interest and being involved
in the decision not to properly present the contract amendment to the Town of Yankeetown Council
for a vote.
APPLICABLE LAW
Article II, Section 8, provides as follows:
Ethics in government.—A public office is a public trust. The people

shall have the right to secure and sustain that trust against abuse. To
assure this right:

()(1) A code of ethics for all state employees and nonjudicial
officers prohibiting conflict between public duty and private interests
shall be prescribed by law. ‘

(2) A public officer or public employee shall not abuse his or her
public position in order to obtain a disproportionate benefit for himself
or herself; his or her spouse, children, or employer; or for any business
with which he or she contracts; in which he or she is an officer, a
partner, a director, or a proprietor; or in which he or she owns an
interest.

ANALYSIS
Respondent was hired by the Town of Yankeetown (Town) Council in 2018 to serve as the
Town Clerk/Treasurer/Administrator for a two-year term. (ROI 1, 19) She previously served on
the Town Council from 2015 until her resignation on June 5, 2018. (ROI 5)
Respondent's initial employment agreement was signed by herself, Mayor Jack Schofield,
and Town Attorney Ralf Brookes. (ROI 6) At the Juiy 1, 2019 Town Council meeting, Mayor
Schofield gave Respondent a "very good review" and made a motion to extend Respondent's

contract for four additional years. (ROI 7, Exhibit A-8) The motion unanimously passed. (ROI 7,



Exhibit A-8) On July 12, 2019, Respondent and Mayor Schofield signed an employment
agreement addendum. (ROI 7) Attorney Brookes did not sign the addendum. (ROI 10)

Two years later, a concerned citizen voiced her objection to the termination clause in the
contract addendum. (ROI 10, 21) In addition to extending the term of the contract, the addendum
modified the contract to provide that Respondent would receive the full contracted amount of
money whether she was terminated for cause or without cause. (ROI 10)

The original employment agreement provided that Respondent "may be immediately
terminated during the two year Term upon a majority vote of the Council for cause." (ROI 8,
Exhibit A pp. A-1 — A-6) The addendum provided that if Respondent "is terminated for cause, the
Town agrees td pay ... alump sum payment equal to remainder of the time left on [Respondent's]
agreement...." (ROI 9, Exhibit A-11)

Mayor Schofield did not notice the language that provided Respondent a payout of the full
amount of her contract whether she was terminated for cause or without cause. (ROI 14) He
explained that he did not write the language in the addendum and "errors happen, there was no
maliciousness to it . . . I didn't catch it. I'm sure it was a cut and paste. A copy and paste. I'm sure
that's what it was." (ROI 11, 15) Further, he said, "My mistake was not going back and reading the
one page addendum" and he was upset with himself for not reviewing the document more
carefully. (ROI 15, 17)

At a July 29, 2021 Special Town Council meeting, the language was amended to provide
that Respondent "may be immediately terminated during the term of this Agreement upon a
majority vote of the Council for cause” but Attorney Brookes chose to rewrite Respondent's entire
employment agreement. (ROI 11, 12, 17) Attorney Brookes stated that Yankeetown has a strong

mayor form of government and a typical part of the Mayor's duties is to sign employment contracts



for Town employees. (ROI 13) The Town often sends him contracts to review but the Town did
not send the addendum to him for review. (ROI 13) According to Respondent, she is the only
contracted Town employee. (ROI 19)

Respondent believes she is the person who drafted the employment agreement addendum
and "she did not notice that she had made a 'cut and paste' error when she duplicated the language
providing for severance pay were she to be terminated either for cause or without cause." (ROI 21)
She said she copied language regarding her "term and termination" from the original employment
agreement. (ROI 20)

Mayor Schofield stated the intent of the addendum was to extend the length of the contract,
not to revise the terms of the original employment agreement. (ROI 17) Likewise, Respondent
stated that the only purpose of the addendum was to extend the length of her term for four
additional years. (ROI 22) She said, "There was no malicious intent involved. It was a copy and a
paste from the original contract, because we took the same verbiage. I knew I was getting an
extension on my years. That's all I knew. I'm not in it for the money. My heart is in this Town. |
want to see this Town grow." (ROI 22) An annual audit of the Town's contracts by professional
accountants did not detect the error. (ROI 23, 24)

Respondent and Mayor Schofield said that the intent of the addendum was to extend the
length of the agreement and Respondent claims she "cut and pasted" from the original agreement
to effectuate the change. However, this does not appear to be a cut and paste error because the
addendum made more changes than solely extending the length of the agreement. The differences

are reflected below:



Original Agreement Addendum
a.)  Term. The term of this Agreement ("Term") will Paragraph d.) was omitted.
begin on or before . . ., and continue for a period .
. . unless terminated earlier pursuant to n " .
subparagraphs (b), (¢) and (d) below. The . Te}'m was retyped to provide for early
termination of the Agreement pursuant to
d) Resignation by Town  Clerk-Treasurer- | Subparagraphs (b) and (c) below.

Administrator. This Agreement may be terminated
during the Term by the Town Clerk-Treasurer-
Administrator upon sixty (60) days' prior written notice
to the Town. If the Town Clerk-Treasurer-Administrator
fails to provide this required written notice, the Town
Clerk-Treasurer-Administrator's compensation and
benefits will cease following her last day of active
employment with the Town. If the Town Clerk-
Treasurer-Administrator provides written notice, the
Town may elect to accelerate the Town Clerk-
Treasurer-Administrator's last day of active
employment and pay the Town Clerk-Treasurer-
Administrator her normal pay and benefits in lieu of the
Town Clerk-Treasurer-Administrator working some or
all of such notice period.

b.) Termination by Town for Cause. The Town
Clerk-Treasurer-Administrator may be

immediately terminated during the two year Term
upon a majority vote of the Council for cause.

The word "immediately " was deleted.

b.) Termination by Town for Cause. The Town
Clerk-Treasurer-Administrator may be
terminated during the Term upon a majority
vote of the Council for cause. '

For purposes of this agreement, "cause” means:

@ A failure to perform the Town Clerk-
Treasurer-Administrator's  duties  as
required by this Agreement (other than
failure enumerated in (ii) thorough (iv)
below), . ..

Subparagraphs (ii), (iii), and (iv) were deleted.

(ii) Dishonest or unethical conduct
(iii) "Misconduct" as defined in Section
443.036(29), Florida Statutes
(iv) Commission of an act that would
constitute a felony of any kind or a
misdemeanor involving moral turpitude.
If the Town Clerk-Treasurer-Administrator is | If the Town-Clerk-Treasurer-Administrator is

terminated for cause, the Town will be obligated to pay
the Town  Clerk-Treasurer-Administrator  her
compensation and benefits through the date of
termination only.

terminated for cause, the Town agrees to pay
MacDonald at the time of such termination: (i)
a lump sum cash payment ("Severance Pay")
equal to remainder of the time left om
MacDonald's agreement ("Severance Period')
at the base salary MacDonald is receiving on
the date of the Council's action to terminate.
[Emphasis in original.]




c.) Termination by Town without Cause. In the
event that MacDonald is involuntarily
terminated by Council without cause, the Town
agrees to pay MacDonald at the time of such
termination: (i) a lump sum cash payment
("Severance Pay") equal to remainder of the time
left on MacDonald's two year agreement
("Severance Period") at the base salary
Macdonald is receiving on the date of the
Council's action to terminate NOT TO EXCEED

d)  Termination by, Town without Cause.
In the event that MacDonald is involuntarily
terminated by Council without cause, the
Town agrees to pay MacDonald at the time of
such termination: (i) a lump sum cash payment
("Severance Pay") equal to remainder of the
time left on MacDonald's agreement
("Severance Period") at the base salary

THE MAXIMUM SEVERANCE TIME AND
PAYMENT SET FORTH IN FLORIDA
STATUES [sic] (2018), and (ii) the Town shall
pay MacDonald's required or authorized
deductions; employer's portion of Florida
Retirement System (FRS), for the severance
period NOT TO EXCEED THE MAXIMUM
SEVERANCE TIME AND PAYMENT SET
FORTH IN FLORIDA STATUES [sic] (2018).

MacDonald is receiving on the date of the
Council's action to terminate.
[Emphasis in original.]

As can be seen from the chart, Respondent's "cut and paste” modified her employment

contract by:

1) Entirely deleting the provision that requires her to give 60-days written notice to
the Town if she resigns. In the original document, failure to do so enables the Town to stop
her pay and benefits after her last day of employment; whereas, if she provides 60 days
written notice, the Town can accelerate her departure date, but she will continue to receive
benefits and pay for the remainder of the 60 days;

2) Providing that she may still be terminated "for cause" during her contract period
but deleting the word allowing for her "immediate" termination;

3) Entirely deleting from the definition of "cause" for purposes of termination:
dishonest or unethical conduct, "misconduct” whether in the workplace or outside the
workplace involving certain statutorily described behavior, or acts constituting felonies or
misdemeanors involving moral turpitude;

4) As stated previously, manciating the Town pay her the remaining contract amount

if she is terminated "for cause"; and



5) Entirely deleting any statutory cap on the amount of severance payments for time
and retirement.

These modifications provided a disproportionate benefit to Respondent. However, her
actions took place in July 2019, prior to the December 31, 2020, effective date of the constitutional
prohibition. As such, Respondent's actions cannot be considered for a violation under this
provision.

Therefore, based on the evidence before the Commission, I recommend that the
Commission find no probable cause to believe that Respondent violated Article II, Section 8(g)(2),
Florida Constitution.

| ALLEGATION TWO

Respondent is alleged to have violated Section 112.313(6), Florida Statutes, by amending
her employment contract to provide for greater benefits than originally bargained for and being
involved in the decision not to properly present the contract amendment to the Town Council for
a vote.

APPLICABLE LAW

Section 112.313(6), Florida Statutes, provides as follows:

MISUSE OF PUBLIC POSITION. No public officer, employee of
an agency, or local government attorney shall corruptly use or
attempt to use his or her official position or any property or resource
which may be within his or her trust, or perform his or her official
duties, to secure a special privilege, benefit, or exemption for
himself, herself, or others. This section shall not be construed to
conflict with s. 104.31.

The term "corruptly” is defined by Section 112.312(9), Florida Statutes, as follows:
"Corruptly" means done with a wrongful intent and for the purpose

of obtaining, or compensating or receiving compensation for, any
benefit resulting from some act or omission of a public servant



which is inconsistent with the proper performance of his or her
public duties.

In order to establish a violation of Section 112.313(6), Florida Statutes, the following

elements must be proved:
1. Respondent must have been a public officer or employee.
2. Respondent must have:
a) used or attempted to use his or her official position
or any property or resources within his or her trust,
or

b) performed his or her official duties.

3. Respondent's actions must have been taken to secure a
special privilege, benefit or exemption for him- or herself or others.

4, Respondent must have acted corruptly, that is, with wrongful
intent and for the purpose of benefiting him- or herself or another
person from some act or omission which was inconsistent with the
proper performance of public duties.
ANALYSIS
The facts are set forth above under Allegation One. Respondent used her official position
to redraft her employment contract, which provided her more financial benefits and a more
favorable employment agreement for herself than intended by the Mayor and Town Council. The
Town attorney indicated that Mayor Schofield had the authority to enter into an employment
agreement with a contract-employee, with Respondent being the only such employee. There is no
evidence that Respondent conspired with Mayor Schofield in this matter and it is unknown whether
the Town Council was required to vote on the addendum itself after it had voted to approve an
extension of the contract.
With emphasis on the element of intent, it cannot be concluded from the circumstances that

Respondent's actions were corrupt rather than careless and inept. The requisite intent cannot be

determined solely from the mathematical consequences of the agreement between the parties and
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corrupt intent cannot be determined from all the circumstances surrounding the transaction.
Element four for a violation is not satisfied.

Therefore, based on the evidence before the Commission, I recommend that the
Commission find no probable cause to believe that Respondent violated Section 112.313(6),
Florida Statutes.

ALLEGATION THREE

Respondent is alleged to have violated Section 112.313(6), Florida Statutes, by writing
vague headings for agenda items in order to discourage public comment and ensure that the items
proceed in accordance with the Mayor's preferences.

APPLICABLE LAW
Section 112.313(6), Florida Statutes, is set forth above under Allegation Two.
ANALYSIS

Town Council meetings are held on Mondays, and the agendas for the meeting are placed
on the Town's website on the Friday before the scheduled meeting. (ROl 33) Respondent drafts
the meeting agendas, and Mayor Schofield reviews and approves her drafts before they are posted.
(ROI 33)

Town Attorney Brookes advised the Town to have an alternate special master available in
the event the current special master had a conflict or was unavailable. (ROI 29, 35, 36, 37)
Respondent asked the Town's Safebuilt representative for a recommendation and he provided the
name of the current Crystal River Code Enforcement Hearing Officer, Robert Christensen. (ROI
39) Officer Christensen provided an application letter for the special hearing officer position. (ROI

39) Mayor Schofield alleges he has no personal or professional relationship with Officer



Christensen, has no personal interest in any case heard by the Yankeetown special master, and did
not request an alternate officer be sought by the Town. (ROI 41)

Attorney Brookes was not available to present the matter to the Council at the June 7, 2021,
Council meeting so Councilman Eddie "Buck" Redd offered to lead the discussion. (ROI 35, 36)
Respondent initially considered labeling the agenda item, "Discuss Ordinance 2018-05," but she
was concerned people would not be familiar with the ordinance. (ROI 42) As Respondent was
preparing to leave town on vacation, she hurriedly added this item as a last-minute addition to the
agenda as: Agenda Item 6. Discuss Chapter 2-51 — Councilman Redd. (ROI 31, Exhibit B-1)

Counciiman Redd saw it before it was posted on the website and did not believe it was
misleading. (ROI 38) The Town Council meeting agenda packet, which included all the supporting
documentation relating to the agenda items, was posted on the Town's website. (ROI 32)
Respondent stated that the full text of Part I, Article IlI, Sections 2-51 through 2-69 of the
Yankeetown Code of Ordinances, the May 26, 2021, memorandum from Town Attorney Brookes
recommending the appointment of an alternate special magistrate, and a letter from a candidate for
the alternate special hearing officer position were included in the agenda packet backup
documentation for Item 6. (ROI 32, Composite Exhibit B)

Mayor Schofield was not instrumental in pushing this agenda item, as suggested by
Complainant. The agenda item description was misleading by itself. The attached documents were
necessary to fully apprise the community of what issue would be considered by the Town Council.
However, Respondent's actions were not done with dishonesty or nefarious intent.

Therefore, based on the evidence before the Commission, I recommend that the
Commission find no probable cause to believe that Respondent violated Section 112.313(6),

Florida Statutes.

10



RECOMMENDATION

It is my recommendation that:

I. There is no probable cause to believe that Respondent violated Article I1, Section
8(g)(2), Florida Constitution, by amending her employment contract in a manner contrary to the
public's interest and being involved in the decision not to properly present the contract amendment
to the Town of Yankeetown Council for a vote.

2. There is no probable cause to believe that Respondent violated Section 112.313(6),
Florida Statutes, by amending her employment contract to provide for greater benefits than
originally bargained for and being involved in the decision not to properly present the contract
amendment to the Town Council for a vote.

3. There is no probable cause to believe that Respondent violated Section 112.3 13(6),
Florida Statutes, by writing vague headings for agenda items in order to discourage public
comment and ensure that the items proceed in accordance with the Mayor's preferences.

Respectfully submitted this __27) ;ﬁ“ day of December, 2021.
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ELIZABETH A. MILLER

Advocate for the Florida Commission
on Ethics

Florida Bar No. 578411

Office of the Attorney General

The Capitol, PL-01

Tallahassee, FL 32399-1050

(850) 414-3300, Ext. 3702
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