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ADVOCATE'S RECOMMENDATION
The undersigned Advocate, after reviewing the Determination of Investigative Jurisdiction
and Order to Investigate and Report of Investigation filed in this matter, submits this
Recommendation in accordance with Rule 34-5.006(3), F.A.C.
RESPONDENT
Respondent, Steve Kenny, serves as a member of the Tampa Employees Retirement Board.
JURISDICTION
The Executive Director of the Commission on Ethics ordered a preliminary investigation
for a probable cause determination as to whether Respondent violated Section 112.3145(9)(c)
[formerly Section 112.3145(8)(c)], Florida Statutes. The Commission on Ethics has jurisdiction
over this matter pursuant to Section 112.322, Florida Statutes.

The Report of Investigation was released on January 16, 2020.



ALLEGATION
Respondent is alleged to have violated Section 112.3145(9)(c) [formerly Section
112.3145(8)(c)], Florida Statutes, by willfully failing or refusing to timely file his 2017 CE Form
1, "Statement of Financial Interests."
APPLICABLE LAW
Section 112.3145(9)(c) [formerly Section 112.3145(8)(c)], Florida Statutes, provides as -

follows:

If a person holding public office or public employment fails or
refuses to file an annual statement of financial interests for any year
in which the person received notice from the Commission regarding
the failure to file and has accrued the maximum automatic fine
authorized under this section, regardless of whether the fine imposed
was paid or collected, the commission shall initiate an investigation
and conduct a public hearing without receipt of a complaint to
determine whether the person's failure to file is willful. Such
investigation and hearing must be conducted in accordance with s.
112.324. Except as provided in s. 112.324(4), if the commission
determines that the person willfully failed to file a statement of
financial interests, the commission shall enter an order
recommending that the officer or employee be removed from his or
her public office or public employment.

In order to establish a violation of Section 112.3145(9)(c) [formerly Section
112.3145(8)(c)], Florida Statutes, the following elements must be proved:
L. Respondent is currently a public officer or employee.

2 Respondent must have failed or refused to file an annual
statement of financial interests.

3. Respondent must have received notice from the commission
regarding the failure to file for the corresponding year.

4, The maximum automatic fine authorized for failing to file
must have accrued.

5. Respondent's failure to file is willful.



ANALYSIS

Respondent is a member of the Tampa Employees Retirement Board (Board). (ROI 1)
Respondent failed or refused to file a 2017 CE Form 1, "Statement of Financial Interests" within
60 days of September 4, 2018, the date automatic fines of $25 per day began to accrue.
§112.3145(7)(f), Fla. Stat.! (ROI 2) As of November 3, 2018, Respondent accrued the maximum
fine of $1,500. (ROI 2) The Commission on Ethics (Commission) initiated an investigation to
determine whether Respondent willfully failed or refused to timely file his 2017 CE Form 1. (ROI
3)

The following communications were attempted with Respondent at his work address of
3802 East 26" Avenue, Tampa, FL (26" Avenue address). (ROI 4, 5)

May 11,2018 — the Hillsborough County Supervisor of Elections (SOE) Candidate Liaison
Enjoli White mailed an initial filing packet to Respondent. (ROI 4)

June 185, 2018 — the SOE mailed a letter reminding Respondent of his filing obligation and
the filing deadline. (ROI 4)

July 10, 2018 — the SOE mailed Respondent a delinquency notice. (ROI 4)

July 26, 2018 — the SOE sent Respondent a delinquency notice by certified mail which
was signed for by "P. Mayo." (ROI 4)

August 16, 2018 — the Commission mailed Respondent a "Courtesy Postcard" to remind
him of his obligation to file. (ROI 8) Respondent stated that he did not receive this
notification. (ROI 20)

August 2018 —- In or around this time, Respondent stated that he received his 2017 CE
Form 1 at the Employees Retirement Board of Trustees meeting. (ROI 19)

. August 30, 2018 - the Commission e-mailed Respondent at steve kenny@tampagov.net
notifying him of obligation to file and informing him when the grace period for filing would
expire. (ROI 9) Respondent said he received this communication. (ROI 20)

September 6, 2018 — the Commission mailed Respondent a "Courtesy Notice of Fines
Accruing" informing him that an automatic fine of $25 per day was accruing. (ROI 10)
Respondent stated that he did not receive this notification. (ROI 20)

! This section is now 112.3145(8)(g), Florida Statutes. (RO1 2, 3)
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Respondent advised that he never received any of the above correspondence from the SOE
because he has not worked at the 26™ Avenue address in five years. (ROI 5, 18) SOE Candidate
Liaison White advised that it is the individual's responsibility to update his or her address with the
financial disclosure coordinator designated for the City or County where the individual holds
public office or public employment. (ROI 6) Respondent asserted that for the last several years he
hand-delivered his completed CE Form 1s to the SOE and, each year, he informed the SOE of his
updated business address. (ROI 5, 19) According to Kimberly Holmes, the Commission's Financial
Disclosure Program Administrator, the SOE has the ability to change and address in the
Commission's database when provided with updated addresses.2 (ROI 7)

September 13, 2018 — Respondent telephoned the Commission and informed staff that his
new business/work address is 1400 North Boulevard, Tampa, FL (North Boulevard
address). (ROI 11) At that time, Commission staff reminded Respondent of his obligation
to file and e-mailed an appeal form along with instructions on how to appeal the fine. (ROI
11)

March 27, 2019 — the Commission levied a $1,500 fine against Respondent and sent by
certified mail to his North Boulevard address a "Notice of Assessment of Automatic Fine,"
which was signed for on March 29, 2019 by an individual with an unidentifiable signature
at the "Front Desk/Reception/Mail Room." (ROI 12) Instructions were included on how to
appeal the fine. (ROI 12) Respondent acknowledged receiving this information. (ROI 20)

May 2, 2019 — Respondent telephoned the Commission regarding a $25 fine from 2009.
(ROI 13) Respondent was advised that the Commission had not received his 2017 CE Form
1 and the $1,500 fine was imposed for failure to timely file his 2017 form. (ROI 13) The
Commission staff sent Respondent an e-mail containing a blank 2017 CE Form 1 and an
appeal form. (ROI 13) Respondent acknowledged receiving this communication. (ROI 20)

May 22, 2019 — the Commission mailed a "Final Notice of Assessment of Automatic
Fines" to Respondent at his North Boulevard address. (ROI 14)

July 31, 2019 — the Commission mailed a "Notice of Issuance of Default Final Order" to
Respondent at his North Boulevard address. (ROI 15) A collection order was prepared by
Commission staff. (ROI 16)

2 The Commission gives the SOE a username and password to access the Commission's database through the "SOE
Portal.” (ROI 7)
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September 23, 2019 - the Commission sent Respondent a warning that his City
employment salary would be withheld for payment of the $1,500 fine. (ROI 16)
Respondent is currently making monthly payments towards the fine. (ROI 22)

January 10, 2020 - Respondent stated that he intended to file his 2017 CE Form 1 "right

away." (ROI 21) However, he also said he mailed his 2017 CE Form 1 to the SOE in 2018

rather than hand-deliver it because "he was coping with the time constraints in preparing

for a trip overseas, and found it more convenient to mail his 2017 CE Form 1 to the SOE."

(ROI 19) Respondent did not provide any evidence to support this assertion. (ROI 19) As

of January 17, 2020, the Commission had not received Respondent's 2017 CE Form 1, yet

he timely filed his 2018 form. http://public.ethics.state.fl.us/filer.cfm

Respondent said that he overlooked some of the notices sent to him at his North Boulevard
address because he was always out of the office working in the field. (ROI 21) He has been a Form
1 filer since 2005 and, with the exception of a $25 late fee imposed in 2009, he has timely filed all
other annual forms. (ROI 17, 19)

Respondent's position requires the annual filing of a CE Form 1, "Statement of Financial
Interests." (ROI 1) The issue is whether Respondent's failure to timely file his 2017 form was
"willful." The willful failure to do so implies knowledge that an obligation exists. Respondent
admitted that he timely filed the CE Form 1 on 11 prior occasions and filed untimely in one year.
(ROI 17, 19) Respondent further acknowledged notification of such obligation on in or around
August 2018 when he received "his 2017 CE Form 1 at the Employees Retirement Board of
Trustees meeting." (ROI 19) The form would have been timely if Respondent had filed it at that
time. Respondent acknowledged receiving the Commission's e-mail on August 30, 2018 notifying
him of his obligation and the scon-to-be expiration of the grace period. (ROI 9, 20) The form
would have been timely if Respondent had filed it at that time. Respondent acknowledged
contacting the Commission on September 13, 2018, at which time the Commission again reminded

him of his obligation to file. (ROI 11, 20) The Commission staff followed-up the call with an e-

mail to Respondent. (ROI 11) The form would not have been timely at that time but the fine would



have been $250° and Respondent would not be facing the ultimate penalty: removal from office.
Respondent was well aware of his obligation to file and he ignored his obligation in 2017. Given
the facts of the investigation, Respondent's conduct was willful.

Therefore, based upon the evidence before the Commission, I recommend that the
Commission find probable cause to believe that Respondent violated Section 112.3145(9)(c)
[formerly Section 112.3145(8)(c)], Florida Statutes.

RECOMMENDATION

It is my recommendation that,

There is probable cause to believe that Respondent violated Section 112.3145(9)(c)
[formerly Section 112.3145(8)(c)], Florida Statutes, by willfully failing or refusing to timely file
his 2017 CE Form 1, "Statement of Financial Interests.”

-
Respectfully submitted this 32.? ‘day of January, 2020.

}m sl L. tﬂlﬂ)})ﬁ
ELIZABVETH A. MILLER
Advocate for the Florida Commission
on Ethics
Florida Bar No. 578411
Office of the Attorney General
The Capitol, PL-01
Tallahassee, Florida 32399-1050
(850) 414-3300, Ext.3702

3 The $25 per day fine began to accrue on September 4, 2018. (ROI 2) As of September 13, 2018, the fine would have
accrued for ten days at $25 per day.



