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ADVOCATE’S RECOMMENDATION

The undersigned Advocate, after reviewing the Complaint, Response to Complaint, Report
of Investigation, and Response to Report of Investigation filed in this matter, submits this
Recommendation in accordance with Rule 34-5.006(3), F.A.C.

RESPONDENT/COMPLAINANT

Respondent, Richard Nelson, served as a Department Manager within the St. Johns County

Utility Department. Complainant is Hunter S. Conrad of St. Augustine, Florida.
JURISDICTION

The Executive Director of the Commission on Ethics determined that the Complaint was
legally sufficient and ordered a preliminary investigation for a probable cause determination as to
whether Respondent violated Article II, Section 8(g)(2), Florida Constitution, and Sections’
112.313(6), 112.313(3), and 112.313(7), Florida Statutes. The Commission on Ethics has
jurisdiction over this matter pursuant to Section 112.322, Florida Statutes.

The Report of Investigation was released on June 20, 2022.



ALLEGATION ONE

Respondent is alleged to have violated Article Il, Section 8(g)(2), Florida Constitution, by
using his position to obtain a disproportionate benefit for himself.
APPLICABLE LAW
Article 11, Section 8, provides as follows:
Ethics in government.—A public office is a public trust. The people

shall have the right to secure and sustain that trust against abuse. To
assure this right:

(©)(1) A code of ethics for all state employees and nonjudicial
officers prohibiting conflict between public duty and private interests
shall be prescribed by law.

(2) A public officer or public employee shall not abuse his or her
public position in order to obtain a disproportionate benefit for himself
or herself; his or her spouse, children, or employer; or for any business
with which he or she contracts; in which he or she is an officer, a
partner, a director, or a proprietor; or in which he or she owns an

interest.

ANALYSIS

In 1999, Respondent along with others formed Technical Field Service, Inc. (TFS), a
Florida for-profit corporation which was doing business as (DBA) Total Communications, located
in Jacksonville, Florida (Duval County). (ROI 5, 11) At all times material to this complaint,
Respondent was listed as a corporate officer of TFS. (ROI 5) Total Communications had a
contract with Sprint Communications to operate a number of Sprint retail stores. (ROI 11)

In 2011, TFS was struggling financially and Respondent and the other owners were
receiving no income from TFS. (ROI 11) In November 2011, Respondent received a telephone
call from then-County Ultilities Director David McClendon asking if he knew of someone who

might be interested in working for the County supervising its Supervisory Control and Data



Acquisition (SCADA) operations. (ROI 11) With a desire to have stable employment and income,
Respondent became the SCADA Utilities Department Manager in January 2012. (ROl 1, 11, 12)
On his employment application, Respondent included that he was “departing TFS” as the partners
desired to take the business in a different direction. (ROI 14, 15)

Later in 2012, TFS sold the DBA to 5 Star Cellular for $480,000 with each partner,
Respondent, Ron Reyes, and Robert Larosa, receiving $160,000, a one-third share. (ROl 11) The
purchase price was paid in installments of $10,000 per month through 2016. (ROI 11)

In 2013, Larosa withdrew as an owner and officer of TFS leaving Respondent and Reyes
as the two remaining owners. (ROI 13) Respondent advised that he was unaware that Reyes
reassigned the Larosa stock equally which made Respondent and Reyes 50/50 owners until the
County’s investigation. (ROI 13) Respondent maintains that he knew that he held at least a one-
third TFS ownership interest because he was required to keep an interest to continue to obtain the
payments due to him from the DBA sale. (ROI 13)

Respondent maintains that he never received profits from TFS after accepting employment
from the County. (ROI 11) The OIG/SAO investigation determined that, for Tax Year 2016, IRS
Form 8879 reported Gross Receipts for TFS as $324,617, and net income as $33,186. (ROI 17)
Respondent’s Schedule K-1 reported ordinary business income attributable to his 50% ownership
interest in TFS as $16,593. (ROI 17) The IRS Form 11208 reported Respondent’s total
shareholder basis (a measure of the amount that a shareholder has invested) as $76,861. (ROI 17)
For Tax Year 2017, IRS Form 8879 reported Gross Receipts for TFS as $422,088, and net income
as $89,703. (ROI 17) Respondent’s Schedule K-1 reported ordinary business income attributable
to his 50% ownership interest in TFS in 2017 as $11,211. (ROI 17) The 2017 IRS Form 11208

reported Respondent’s total shareholder basis as $76,861. (ROI17) For Tax Year 2018, IRS Form



8879 reported Gross Receipts for TFS as $422,088, and net income as $22,422. (ROI 17)
Respondent’s Schedule K-1 reported ordinary business income attributable to his 50% ownership
interest in TFS as $11,211 for 2018. (ROI 17) The 2018 IRS Form 11208 reported Respondent’s
Section 199A W-2 wages as $33,918, with an adjusted basis of $11,482. (ROI 17) For Tax Year
2019, IRS Form 8879 reported Gross Receipts for TFS as $405,743, and net income as $79,442.
(ROI 17) Respondent’s 2019 Schedule K-1 reported ordinary business income attributable to his
50% owneréhip interest in TFS as $39,721. (ROI 17) The 2019 IRS Form 1 120S reported W-2
wages as $17,524, and qualified property valued at $11,482. (ROI 17) The Section 199A W-2
wages reported by Respondent in 2018 and 2019 represent wages calculated under the auspices of
Title 26 United States Code (the Tax Code), and are attributable to payments made by TFS to
Respondent. (ROI 17) These payments are calculated as an expense against the Gross Receipts of
TFS during the given tax year. (ROI 17)

Reyes confirmed that payments made from TFS to Respondent in 2018 and 2020, while
Respondent was employed by the County, represented compensation for Respondent’s tax
liabilities as an owner of TFS. (ROI 16, 38) Reyes opined he actually owes Respondent more
such payments, but he paid Respondent what he could when he was financially able. (ROI 38)

Personal bank records of Respondent’s reflect ACH (direct) deposits received from TFS,
identified as payroll, on January 4, 2018, in the amount of $4,155.70; on September 12, 2018, in
the amount of $4,672.54; and on October 24, 2018, in the amount of $4,354.79; for a total of
$13,183.03 during 2018. (ROI 19) In 2020, Respondent’s personal bank records reflect ACH
(direct) deposits from TFS, labelled as payroll, on June 17, 2020, in the amount of $3,680.29; and

on December 2, 2020, in the amount of $4,363.79; for a total of $8,044.08 during 2020. (ROI 19)



Due to a complaint filed against Respondent on the hotline for the St. Johns County Office
of the Inspector General (OIG), Inspector General Nilsa Arissa met with staff of the St. Johns
County Sheriff’s Office (SJSO) and Seventh Judicial Circuit State Attorney’s Office (SAO), and
as a result there was a joint criminal investigation which began in May 2021. (ROI 4) In July
2021, Respondent was placed on administrative leave and terminated in November 2021. (ROI 4)
SAO declined to prosecute Respondent following the completion of its investigation. (ROI 4)

The complaint alleges Respondent, acting in his public capacity, used his authority to
ensure the County would make purchases from TFS. (ROI2) Itis alleged that Respondent directed
multiple employees to make purchases from TFS in violation of County purchasing policies. (ROI
2) It is alleged Respondent ensured the County would afford TFS preferential treatment during
the bidding and awarding process and/or engaged in bid tampering during the competitive
quotation process. (ROI 2) It is alleged Respondent ordered subordinates to falsify County
invoices by concealing information on the invoices related to TFS in violation of the County’s
purchasing policies. (ROI 2)

Respondent advised that SCADA monitors water, wastewater, water plants, automated
water plants, and environmental issues for the County. (ROI 21) He advised that the monitoring
of these systems required sophisticated equipment for which there are very few vendors or
installation and repair experts. (ROI 21) When he began his employment in 2012, he learned that
many of the County’s pump stations were in need of new communication antennas. (ROI21) He
attempted to create an account for the County with TESSCO, the supplier for the antennas utilized
by the County, but the Utilities Department did not qualify for a General Services Administration
(GSA) account, which is required to purchase from TESSCO at a discount. (ROI 21, 29)

Respondent explained that TFS had an account with TESSCO when he was working with TFS.



(ROI 22) The County, he explained, needed to establish an account with TESSCO to make
purchases from the company. (ROI 22) Respondent advised that he asked his then-supervisor,
McClendon, if he could use TFS’s account with TESSCO to obtain the needed parts and have them
delivered directly to the County from TESSCO with the County paying the invoice. (ROI 21, 29)
Respondent advised that because he allowed the County to utilize the TFS account with TESSCO
to purchase parts, the County was able to secure the parts at wholesale cost rather than retail. (ROI
22) McClendon advised that the purchases needed to be made using a P-card. (ROI 22)

Respondent advised that he created a second delivery address for the TFS account with
TESSCO. (ROI 29) When an order was placed, Respondent said, the parts were shipped to the
County Utilities warehouse and an invoice was provided to the County’s Purchasing Department
for payment. (ROI 22)

Respondent acknowledged the TESSCO invoices were changed by removing TFS info
prior to submitting them for payment. (ROI22) Respondent advised that the account name listed
on the invoice was TFS, which was whited-out or covered so it would be clear for the County that
the parts had not actually been sold to TFS, but, rather, had been purchased by the County using
the TFS account. (ROI 22)

Respondent maintained the TESSCO invoices said, “Sold to: St. Johns County Utility.”
(ROI 29) However, inspection of the invoices confirmed each indicated “billed to” the TFS
account, rather than St. Johns County Utility. (ROI29) County records indicate that, although the
invoices had TFS's info on them, the materials were received by St. Johns County Utility and the
invoices were paid by the County. (ROI 29)

The modifications to the TESSCO invoices to cover the TFS name began approximately

one month after Respondent was hired in January 2012, and the practice continued until December



18, 2017, the date of the last discovered manipulated invoice. (ROI 23) In total, 35 invoices from
TESSCO that were paid using P-cards with 34 of the invoices having the name of the purchaser
(TFS) concealed. (ROI 23)

Respondent maintains that had he not utilized this approach to purchase the antennas from
TESSCO, the only other option to purchase from TESSCO would have been to open a retail
account requiring the County to pay full retail prices. (ROI 22) Respondent acknowledged that
the sales from TESSCO were documented by TESSCO as TFS purchases, but he opined that TFS
did not actually benefit in anyway because TFS was already receiving discount pricing from
TESSCO based on prior volume purchases. (ROI 29) However, when Reyes asked what benefit,
if any, TFS received from the County using the TFS account to purchase from TESSCO, he
acknowledged that the County’s TESSCO purchases using the TFS account counted towards
TFS’s overall purchases from TESSCO and assisted TFS in qualifying for greater discounted
pricing on items purchased from TESSCO based on volume pricing. (ROI 36)

Respondent confirmed that TFS, while he was employed with the County, sold preducts
directly to the County’s SCADA Department. (ROI 24) He advised that based on the County’s
purchasing policy, all County purchase orders involving TFS that were made in amounts below
$3,000 did not require initiating a formal bid process before the items could be purchased. (ROI
24, 27) Respondent, along with his coworkers, used their County-issued P-cards ($1,000 purchase
limit) to make purchases of a variety of items for the County SCADA Department directly from
TFS. (ROI 20, 26, 27) Respondent contends he was never provided with any ethics training;
however, in 2012, he signed an Acknowledgement Statement confirming his receipt of the

County’s Administrative Code (policy manual). (ROI 20)



In addition to the above, County workers approached Respondent with a need for updated
radios. (ROI 30) Respondent requested quotes (for amounts in excess of $3,000) from TFS, 4RF
USA Communications, and Layne Wireless for the Aprisa Radio Systems used by SCADA in its
monitoring of its systems. (ROI 25) 4RF, a New Zealand-based company is the manufacturer of
the Aprisa radios. (ROI 25)

TES was always selected as the lowest and best quote. (ROI 25) Reyes denied Respondent
assisted him with preparing quotes or that Respondent provided him with other vendors’ quotes.
(ROI 33)

Respondent advised that the other vendors (4RF and Layne) always quoted retail price for
the radios, while TFS discounted their prices, thereby saving the County approximately $150,000
during the time (2017-2021) the County made purchases of radios through TFS. (ROI 25, 31)
Respondent acknowledged he never attempted to negotiate the purchase of the products directly
from 4RF and only requested quotes from them. (ROI 25)

Respondent advised that 4RF sought him out because they were looking to market their
product in Florida. (ROI 30) He met with Chief Operating Officer of 4RF, Steve Bryson, and
SCADA employee David Edwards, during which 4RF gave a demonstration of the capabilities of
its radios. (ROI 30) Respondent stated he did some research and, thereafter, made no effort to
work with 4RF at that point. (ROI 30) After working with a different company, Respondent went
back to 4RF but was informed to contact Reyes (TFS) because he was a vendor for 4RF. (ROI 30)
Bryson explained the distributors purchase products directly from 4RF at a discounted cost and
they are permitted to add a mark-up when selling the products to the County. (ROI 48) TFS was

not a 4RF vendor prior to Respondent working for the County. (ROI 30)



Respondent was responsible for verifying that all purchase orders were appropriate and
that the vendor (TFS) was a qualified vendor. (ROI 25) His approval was necessary for the
purchases to occur. (ROI 25)

TFS had never conducted business with the County prior to Respondent’s employment
with the County. (ROI 35) After his employment, Respondent reached out to Reyes about TFS
working on projects with the County, specifically “radio telemetry.” (ROI 37) Reyes advised that
he and Respondent conducted research and determined that 4RF was the manufacturer of the best
radio products for the type of application Respondent was seeking to install for the County. (ROI
37) After speaking to Respondent, Reyes contacted 4RF, approximately one year before TFS
began selling radios to the County in 2017, and became an authorized distributor of the Company’s
products. (ROI 37) Additionally, Reyes said he obtained sample radios from 4RF for Respondent
to test at the County. (ROI 37)

Charles Frank Kenton, Assistant Director of St. Johns County Utilities Department, served
as the Respondent’s supervisor during most of the time-period covering the allegations under
investigation. (ROI 42) Kenton advised that, at some point, he learned Respondent was possibly
an owner of TFS; however, when he (Kenton) and another employee questioned Respondent about
his ownership interest in TFS, Respondent advised them he “sold his portion of the company [TFS]
prior to or shortly after coming to work here [St. Johns County].” (ROI 42) Kenton stated he had
no knowledge that Respondent continued to hold an ownership interest in TFS while the County
was purchasing products from TFS. (ROI 42)

Kathy Kelshaw was employed with the Utilities Department for approximately 21 years
and served as a purchaser for the SCADA Department, as well as the administrator of the P-cards

held by employees of the SCADA Department. (ROI 41) She said she worked directly with



Respondent during the time period covering these allegations and recalled mentioning her
concerns to Respondent when she noticed invoices bearing Respondent’s name and TFS, instead
of the County. (RO141) She said she also noticed split purchasing of orders for products utilizing
multiple employees’ P-cards. (ROI41) After making Respondent aware of her concerns, she said,
Respondent took steps to alter the invoices so that they could be used to support the charges
appearing on the P-card records. (ROl 41) She explained the invoices mentioning TFS were
“corrected” by covering up the name listed as the actual purchaser of the products (TFS). (ROI
41) She said she noticed that purchases made by Respondent, as well as his subordinates, were
often split between employees’ P-cards in what appeared to her to be a “get-around” of proper
County purchasing procedures, which would require Respondent to obtain quotes for any
purchases exceeding $3,000. (ROI 41)

Neal Shrinke serves as the Assistant Director of Operations for the County’s Utilities
Department and supervised Respondent and the SCADA Department. (ROI 43) During the OIG
investigation, when Shrinke learned of Respondent’s ownership interest in TFS and that
Respondent had engaged in and directed purchases from TFS, Shrinke opined that such actions
were not appropriate under the County’s Administrative Code and “defy common sense.” (ROI
43)

Karlos Fuentes advised that he was employed with the County's SCADA Department for
approximately a three-year period ending in 2019. (ROI 44) He worked for TFS prior to working
for Respondent at the County. (ROl 45) He acknowledged making purchases from TFS for the
County at Respondent’s direction. (ROI 44) However, he maintains he was not aware of his P-
card being used to effectuate split purchases, nor was he aware of any improprieties involving his

P-card. (ROI 44)
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Tim Johnson has been an employee with the SCADA Department since December 2018
where Respondent was his immediate supervisor. (ROI 46) Johnson acknowledged he has, at
Respondent's direction, been involved in making split purchases using multiple P-cards, wherein
costs for products purchased were charged to multiple P-cards to effectuate purchases. (ROI 46)
He said he has made purchases from TFS and has provided his P-card to Respondent to facilitate
purchases from TFS. (ROI 46) Johnson said Respondent told him he had been a part-owner of
TFS at one time but was no longer affiliated with the company. (ROI 46)

Reyes advised Respondent never received any profts from TFS once he became employed
with the County. (ROI 32) Because the Respondent received “phantom income!” related to his
(Respondent's) ownership interest in TFS, for accounting purposes, on several occasions,
Respondent received disbursements from TFS to assist with the tax burden. (ROI 34) Each year,
Respondent received a Schedule K-1, on which he (Respondent) was required to pay taxes without
having actually received any income from TFS. (ROI 34) Reyes, recognizing the inequity of the
Respondent being required to pay taxes while not actually receiving income from the business,
said he paid Respondent a total of $18,500 in 2018 and $11,000 in 2020, to offset Respondent’s
personal taxes related to his ownership interest in TFS. (ROI 34) No payments were made to the
Respondent during 2016, 2017, or 2019 requiring Respondent to receive a W-2 from TFS. (ROI
34)

Respondent was provided a copy of the St. Johns County Administrative Code, Section
409.6 — “Conflict of Interest,” as well as Section 409.11 — “Outside Employment.” (ROI 6)

Section 409.6 - Conflict of Interest states “County employees shall not have personal investments

11 phantom income is income that a business owner has to pay taxes on despite not having received any cash to pay
the tax from the business. Phantom income arises because of the difference between allocating income to owners for
tax purposes and distributing actual cash to the owners. (ROI 34 Note)
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in any enterprise, which could create substantial conflict between their private interests and the
public interest.” (ROI 6) Additionally, it says, “It is important that employees do not maintain
such relationships with organizations, businesses, or individuals with which they have official
County business.” (ROI 6)

Section 409.11 - Outside Employment, required Respondent to complete a “Secondary
Employment Form,” related to any outside employment. (ROI 7) There is no record Respondent
ever completed and filed the form. (ROl 7) The County's purchasing policy “Ethics - 301.7.1”
states, “Employees must not become obligated to any suppliers and shall not conclude any county
transaction from which they may personally benefit.” (ROI 7) The County's purchasing policy
“Ethics - 301.7.2” states, “No County officer or employee shall bid for, enter into, or be in any
manner interested in any contract for County purchases or County public works, nor shall any
officer or employee seek to influence the purchase of a product or service from any bidder.” (ROI
7

Respondent maintained the sale of the DBA was disclosed to the County when he accepted
the SCADA position in 2021, as such, he believed there was nothing improper about his retaining
his interest in TFS while simultaneously being employed by the County. (ROI 12, 28) However,
Respondent acknowledged that he never informed his hiring manager (McClendon) that he
planned to retain an interest in TFS when he was hired in 2012. (RO 28) There were no disclosure
notifications on file with the County indicating Respondent ever made the County aware of his
ownership interest in TFS prior to or during the time he purchased products from TFS for the
County. (ROI 5)

Rule 34-18.001, Florida Administrative Procedure, sets out the definition of the term

“disproportionate benefit” as the term is used in the applicable constitutional article.
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“‘Disproportionate benefit’ means a benefit, privilege, exemption or result arising from an act or
omission by a public officer or public employee inconsistent with the proper performance of his
or her public duties.” Rule 34.18-0012(a), F.A.C. Several factors are listed in the administrative
rule for the Commission on Ethics consideration in determining whether a benefit, privilege,
exemption, or result constitutes a disproportionate benefit.

Respondent’s ability to create a second address for TFS regarding the TESSCO account
indicates a level of authority within TFS. In addition, Respondent held a TFS merchant credit card
and maintained office space at the business location of TFS. (ROI 18)

It is likely that the funds received by Respondent from TFS were intermingled with the
payments received from the County which Respondent’s actions facilitated. These facts indicate
an "abuse to obtain a disproportionate benefit" found in Article II, Section 8(g)(2), Florida
Constitution.

Therefore, based on the evidence before the Commission, I recommend that the
Commission find probable cause to believe that Respondent violated Article II, Section 8(g)(2),
Florida Constitution.

ALLEGATION TWO

Respondent is alleged to have violated Section 112.313(6), Florida Statutes, by using his

position to secure a benefit, privilege, and/or exemption.
APPLICABLE LAW
Section 112.313(6), Florida Statutes, provides as follows:
MISUSE OF PUBLIC POSITION. - No public
officer, employee of an agency, or local government
attorney shall corruptly use or attempt to use his or
her official position or any property or resource

which may be within his or her trust, or perform his
or her official duties, to secure a special privilege,

13



benefit, or exemption for himself, herself, or others.
This section shall not be construed to conflict with s.
104.31.

The term “corruptly” is defined by Section 112.312(9), Florida Statutes, as follows:

“Corruptly” means done with a wrongful intent and
for the purpose of obtaining, or compensating or
receiving compensation for, any benefit resulting
from some act or omission of a public servant which
is inconsistent with the proper performance of his or
her public duties.

In order to establish a violation of Section 112.313(6), Florida Statutes, the following

elements must be proved:

1. Respondent must have been a public officer
or employee.

2. Respondent must have:
a) used or attempted to use his or her official
position or any property or resources within his or

her trust,
or

b) performed his or her official duties.

3. Respondent’s actions must have been taken
to secure a special privilege, benefit or exemption for
him- or herself or others.

4. Respondent must have acted corruptly, that
is, with wrongful intent and for the purpose of
benefiting him- or herself or another person from

some act or omission which was inconsistent with the
proper performance of public duties.

ANALYSIS
The underlying facts and circumstances relating to this allegation are contained above in
Allegation One. In addition, Respondent considers Reyes as family. (ROI 28) According to

Respondent, Reyes did not trust anyone other than himself (Respondent) to help run TFS. (ROl
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28) Respondent was provided with the County’s purchasing polices and thus was on notice that
his actions were not in compliance which means his actions were inconsistent with the proper
performance of his public duties.

His actions secured a benefit for himself in that he was the recipient of funds through TFS.
In addition, his actions secured a benefit for TFS and Reyes. As noted above, TFS was having
problems which directly impacted Respondent and Reyes financially. Respondent had incentive
to benefit Reyes as he considered him family.

Therefore, based on the evidence before the Commission, I recommend that the
Commission find probable cause to believe that Respondent violated Section 112.313(6), Florida
Statutes.

ALLEGATION THREE

Respondent is alleged to have violated Section 112.313(3), Florida Statutes, by doing

business with his agency.

APPLICABLE LAW
Section 112.313(3), Florida Statutes, provides as follows:

DOING BUSINESS WITH ONE’S AGENCY. No employee of an
agency acting in his or her official capacity as a purchasing agent,
or public officer acting in his or her official capacity, shall either
directly or indirectly purchase, rent, or lease any realty, goods, or
services for his or her own agency from any business entity of which
the officer or employee or the officer’s or employee’s spouse or
child is an officer, partner, director, or proprietor or in which such
officer or employee or the officer’s or employee’s spouse or child,
or any combination of them, has a material interest. Nor shall a
public officer or employee, acting in a private capacity, rent, lease,
or sell any realty, goods, or services to the officer’s or employee’s
own agency, if he or she is a state officer or employee, or to any
political subdivision or any agency thereof, if he or she is serving as
an officer or employee of that political subdivision. The foregoing
shall not apply to district offices maintained by legislators when

15



such offices are located in the legislator’s place of business or when
such offices are on property wholly or partially owned by the
legislator. This subsection shall not affect or be construed to
prohibit contracts entered into prior to:

(a) October 1, 1975.

(b) Qualification for elective office.
(c) Appointment to public office.
(d) Beginning public employment.

In order to establish a violation of Section 112.313(3), Florida Statutes, the following
elements must be proved:

1. Respondent must have been either a public employee acting
in an official capacity as a purchasing agent or a public officer acting
in an official capacity.

2. Respondent must have either directly or indirectly
purchased, rented or leased some realty, goods or services.

3. Such purchase, rental or lease must have been for
Respondent’s own agency.

4, Such purchase, rental or lease must have been from a
business entity of which Respondent, Respondent’s spouse or
Respondent’s child is an officer, partner, director or proprietor, or in
which Respondent, Respondent’s spouse or Respondent’s child, or
any combination of them, has a material interest.

OR

1. Respondent must have been either a public officer or
employee acting in a private capacity.

2. Respondent must have rented, leased or sold realty, goods or
services.
3. Such rental, lease or sale must have been to Respondent’s

own agency, if Respondent was a state officer or employee, or to
Respondent’s political subdivision or an agency thereof, if
Respondent was serving as an officer or employee of that political
subdivision.

16



ANALYSIS

The underlying facts and circumstances relating to this allegation are contained above in
Allegation One. There are two analyses that can prove a violation of this statute.

“Purchasing agent” means a public officer or employee having the authority to commit the
expenditure of public funds through a contract for, or the purchase of, any goods, services, or
interest in real property for an agency, as opposed to the authority to request or requisition a
contract or purchase by another person. §112.312(20), Fla. Stat. Respondent’s approval was
necessary for the purchases from TFS to occur. (ROI 25)

In the first analysis, Respondent was a public employee acting in an official capacity who
purchased goods for his agency, SCADA, from a business entity, TFS, where he was an officer
and/or held a material interest. Thus, there is sufficient evidence to prove a violation under the
first analysis.

“Acting in a private capacity” includes situations where one is an officer, director, or owner
of more than 5% interest in a business that is selling to one’s agency. See CEQ 81-2.

In the second analysis, Respondent, acting in his private capacity as an officer and/or owner
of TFS, sold goods to his agency, TFS. Thus, there is sufficient evidence to prove a violation
under the second analysis.

The Commission has opined that one does not action in a private capacity where he is a
member of the public agency, but holds no connection to the business entity, at the time of sale to
the agency. See CEQ 07-1. That is not the case here. Respondent used the TFS account to order

from TESSCO and holds a TFS merchant card and office space.
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Therefore, based upon the evidence before the Commission, I recommend that the
Commission find probable cause to believe that Respondent violated Section 112.313(3), Florida
Statutes.

ALLEGATION FOUR

Respondent is alleged to have violated Section 112.313(7)(a), Florida Statutes, by having
a conflicting employment and/or contractual relationship that will create a continuing or frequently
recurring conflict between his private interests and the performance of his public duties or that
would impede the full and faithful discharge of his public duties.

APPLICABLE LAW

Section 112.313(7)(a), Florida Statutes, provides as follows:

CONFLICTING EMPLOYMENT OR CONTRACTUAL
RELATIONSHIP. (a) No public officer or employee of an agency
shall have or hold any employment or contractual relationship with
any business entity or any agency which is subject to the regulation
of, or is doing business with, an agency of which he or she is an
officer or employee, excluding those organizations and their officers
who, when acting in their official capacity, enter into or negotiate a
collective bargaining contract with the state or any municipality,
county, or other political subdivision of the state; nor shall an officer
or employee of an agency have or hold any employment or
contractual relationship that will create a continuing or frequently
recurring conflict between his or her private interests and the
performance of his or her public duties or that would impede the full
and faithful discharge of his or her public duties.

In order to establish a violation of Section 112.313(7), Florida Statutes, the following

elements must be proved:

1. Respondent must have been a public officer or employee.

2. Respondent must have been employed by or have had a
contractual relationship with a business entity or an agency.
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3. Such business entity or state or agency must have been
subject to the regulation of, or doing business with, the agency of
which the Respondent was an officer or employee.

OR
1. Respondent must have been a public officer or employee.
2. Respondent must have held employment or a contractual
relationship that will:
a) create a continuing or frequently recurring

conflict between the Respondent’s private
interests and the performance of the
Respondent’s public duties;
b) impedg rthe full and faithful discharge of the
Respondent’s public duties.
ANALYSIS
The underlying facts and circumstances relating to this allegation are contained above in
Allegation One. Section 112.313(7)(a), Florida Statutes, is intended to prevent situations in which
private considerations may override the faithful discharge of public responsibilities. A primary
objective of the Code of Ethics is that government officials avoid situations in which there is a
temptation to place personal gain, economic or otherwise, above the discharge of one’s fiduciary
duty to the public. Zerweck v. State Commission on Ethics, 409 So. 2d 57, 60 (Fla. 4th DCA 1982).
There are two analyses that can prove a violation of this statute. In the first analysis,
Respondent, while a public employee, had an employment and/or contractual relationship with
TFS. At the relevant time, TFS was doing business with the County. Thus, there is sufficient
evidence to prove a violation under the first analysis.
In the second analysis, Respondent, while a public employee, held an employment and/or

contractual relationship with TFS that created a continuing or frequently recurring conflict

between his private interests and the performance of his public duties and/or impeded the full and
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faithful discharge of his public duties. Thus, there is sufficient evidence to prove a violation under
the second analysis.

Therefore, based upon the evidence before the Commission, | recommend that the
Commission find probable cause to believe that Respondent violated Section 112.313(7)(a),
Florida Statutes.

RECOMMENDATION

[t is my recommendation that:

1. There is probable cause to believe that Respondent violated Article 1I, Section
8()(2), Florida Constitution, by using his position to obtain a disproportionate benefit for himself.

2. There is probable cause to belicve that Respondent violated Section 112.313(6),
Florida Statutes, by using his position to secure a privilege, benefit, and/or exemption.

3. There is probable cause to believe that Respondent violated Section 112.313(3),
Florida Statutes, by doing business with his agency.

4, There is probable cause to believe that Respondent violated Section 112.313(7)(a),
Florida Statutes, by having a conflicting employment and/or contractual relationship that will
create a continuing or frequently recurring conflict between his private interests and the
performance of his public duties or that would impede the full and faithful discharge of his public
duties.

GO
Respectfully submitted this i ) day of August, 2022.
2 N [
) L/{I 5;’,-{/ ;}—z’ff‘,; “:?)*Z”“zimgfllif:ﬂfi A
MELODY A. HjZXD[._,EY ({
Advocate for the Florida Commission
on Ethics
Florida Bar No. 0636045
Office of the Attorney General,
The Capitol, PL-01
Tallahassee, FL 32399-1050
(850) 414-3300, Ext. 3704
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CEO 81-2 -- January 22, 1981
CONFLICT OF INTEREST

DEPARTMENT OF HEALTH AND REHABILITATIVE SERVICES EMPLOYEE
PROVIDING CONSULTING SERVICES TO DEPARTMENT

To:  David Housel, Gainesville

SUMMARY:

A prohibited conflict of interest under the Code of Ethics for Public Officers
and Employees would be created were an employee of the Department of
Health and Rehabilitative Services at a regional evaluation and treatment center
to provide consulting services to the district of the department within which the
center is located through a consulting firm of which he is an officer. Section
112.313(3), F. S., prohibits a public employee from acting in a private capacity
to sell to his public agency; one is deemed to be acting in his private capacity to
sell when a company of which he is an officer sells goods or services. As the
director of the center is supervised directly by the District Administrator rather
than by the Subdistrict Administrator, the employee's "agency” is the District,
pursuant to the definition of that term contained in Section 112.312(2), F. S.
The subject employee thus would be acting in his private capacity to sell to his
public agency, in violation of Section 112.313(3) of the Code of Ethics.

QUESTION:

Would a prohibited conflict of interest be created were an employee of the
Department of Health and Rehabilitative Services at the North Florida
Evaluation and Treatment Center to provide consulting services to District III
of the Department through a consulting firm of which he is an officer?

This question is answered in the affirmative.

In your letter of inquiry we are advised that you, William Baxter, and Michael
McAnaney are employees of the Department of Health and Rehabilitative Services at the
North Florida Evaluation and Treatment Center. You advise that you are a Rehabilitation
Therapy Standards Specialist in the Quality Control Unit of the Center, with responsibility for
program monitoring and evaluation for the Center. Mr. Baxter and Mr. McAnaney are both
Unit Treatment and Rehabilitation Directors at the Center; such administrative positions carry
direct responsibility for the treatment of 45 residents referred to the Center from the courts or
the Department of Corrections for treatment. You also advise that the responsibilities of all
three positions lie exclusively within the Center, which is a forensic hospital providing
evaluation and treatment for 90 sex offenders referred from the Department of Corrections and
135 residents referred from the courts as being incompetent to stand trial or not guilty by
reason of insanity.

www.ethics.state.fi.us/Documents/Opinions/81/CEO 81-002.htm
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You further advise that the three of you have formed and are officers of a consulting
firm which proposes to contract with District III Staff Development and Training of the
Department of Health and Rehabilitative Services to provide stress management and burnout
treatment for 360 social service workers in the District. The purpose of the training is to help
those workers cope more effectively with stress and to prevent burnout.

The Code of Ethics for Public Officers and Employees provides in relevant part:

DOING BUSINESS WITH ONE'S AGENCY. -- No
employee of an agency acting in his official capacity as a
purchasing agent, or public officer acting in his official capacity,
shall either directly or indirectly purchase, rent, or lease any
realty, goods, or services for his own agency from any business
entity of which he or his spouse or child is an officer, partner,
director, or proprietor or in which such officer or employee or
his spouse or child, or any combination of them, has a material
interest. Nor shall a public officer or employee, acting in a
private capacity, rent, lease, or sell any realty, goods, or services
to his own agency, if he is a state officer or employee, or to any
political subdivision or any agency thereof, if he is serving as an
officer or employee of that political subdivision. The foregoing
shall not apply to district offices maintained by legislators when
such offices are located in the legislator's place of business. This
subsection shall not affect or be construed to prohibit contracts
entered into prior to:

(a) October 1, 1975.

(b) Qualification for elective office.

(c) Appointment to public office.

(d) Beginning public employment.

[Section 112.313(3), F. S.]

This provision prohibits a public employee from acting in a private capacity to sell any
goods or services to his own agency. In previous advisory opinions we have found that a
person who is an officer, director, or owner of more than 5 percent of a corporation acts in a
private capacity to sell to his public agency where the corporation sells goods or services to
that agency. See CEO 76-65. Therefore, under this provision, the only remaining question is
whether your consulting firm would be contracting with your "agency." The term "agency" is
defined within the Code of Ethics to mean

. any state, regional, county, local or municipal
government entity of the state, whether executive, judicial, or
legislative; any department, division, bureau, commission,
authority, or political subdivision of this state therein; or any
public school, community college, or state university. [Section
112.312(2), F. S.]

As the Department of Health and Rehabilitative Services is not structured on the
department-division-bureau model, but rather is structured by units called "offices," in
previous advisory opinions we have determined an employee's "agency" by analogizing the

www.ethics.state.fl.us/Documents/Opinions/81/CEO 81-002.htm
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structure of the Department to the department-bureau model. CEO's 78-50, 80-1, and 80-76. In
CEO 78-50, we found that a district of the Department is the equivalent of a division within
other state departments and that a subdistrict within a district is the equivalent of a bureau.
District III is divided into Subdistricts A and B. Section 20.19(4)(a), F. S. The North Florida
Evaluation and Treatment Center is located in Gainesville, which is within the geographic area
encompassed by District IIl. However, you have advised, and the District III office has
confirmed, that the Director of the center is supervised directly by the District Administrator
and not by a Subdistrict Administrator. Therefore, as the direct responsibility over the Center
lies with the District and not with a Subdistrict, we find that your "agency" is District III of the
Department.

As your consulting firm proposes to sell consulting services to District III, your
situation would come within the prohibition of Section 112.313(3), F. S., above. In addition,
Section 112.313(7)(a) prohibits a public employee from being employed by a business entity
which is doing business with his agency. This provision also would prohibit the contract which
you propose.

There are several exemptions to the application of s. 112.313(3) and (7) which are
provided in subsection (12) of that section. One exemption is created when:

The business is awarded under a system of sealed,
competitive bidding to the lowest or best bidder and:

1. The official or his spouse or child has in no way
participated in the determination of the bid specifications or the
determination of the lowest or best bidder;

2. The official or his spouse or child has in no way used
or attempted to use his influence to persuade the agency or any
personnel thereof to enter such a contract other than by the mere
submission of the bid; and

3. The official, prior to or at the time of the submission
of the bid, has filed a statement with the Department of State, if
he is a state officer or employee, or with the Clerk of the Circuit
Court of the county in which the agency has its principal office,
if he is an officer or employee of a political subdivision,
disclosing his, or his spouse's or child's, interest and the nature
of the intended business. [Section 112.313(12)(b), F. S.]

You have advised that, in awarding the grant for stress management and burnout training, the
department sent requests for proposals to potential vendors. From the responses received by
the department, the grant was awarded on a competitive basis. However, we find that this
procedure is not the type contemplated by the exemption as it does not appear that sealed,
competitive bids were used. Also, it does not appear that the required disclosure statements
were filed with the Department of State.

Accordingly, we find that a prohibited conflict of interest would be created were you to
provide consulting services to District III of the Department of Health and Rehabilitative
Services through a consulting firm of which you are an officer while being an employee of the
department at the North Florida Evaluation and Treatment Center.
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CEO 07-1 --January 31, 2007
CONFLICT OF INTEREST

CITY HOUSING AUTHORITY MEMBER PARTNER
IN LAW FIRM HIRED TO PROVIDE LEGAL SERVICES
TO AUTHORITY PRIOR TO MEMBER'S JOINING FIRM

To: Eve A. Boutsis, General Counsel, Housing Authority of the City of Miami Beach
SUMMARY:

Under the specific circumstances presented in this opinion, a conflict of interest does not exist
under Section 112.313(3) or Section 112.313(7)(a), Florida Statutes, where a member of a city
housing authority is a partner in a law firm providing legal services to the authority, where the
firm was hired to provide the services prior to the member's joining the firm. However, a conflict
of interest will be created if the authority enters into a new agreement with the firm, absent the
applicability of an exemption under Section 112.313(12), Florida Statutes. CEO 85-40, CEO 89-

48, CEO 94-5, CEO 97-5, CEO 01-15, and CEO 02-14 are referenced. 1

QUESTION:

Does a prohibited conflict of interest exist where a member of a city housing authority is a partner
in a law firm providing legal services to the authority?

Under the specific circumstances presented in your inquiry, this question is answered in the negative as
to the firm's contract or business with the authority entered into prior to the member's joining the firm and is
answered in the affirmative as to any contracts or business between the authority and the firm entered into after

his joining the firm.

By your letter of inquiry, we are advised that you inquire in behalf of Steven Chaykin (member), a

member of the Housing Authority of the City of Miami Beach (Authority or HACMB)?, who also is an attorney
in Miami-Dade County, Florida. Further, you advise that approximately four years ago the Authority hired a law
firm as labor counsel, that the member was on the Authority board at the time of the hiring, but that the member
was not in the firm at the time it was hired. Additionally, you advise that approximately three years ago the firm
was merged into and absorbed by another law firm, that until December of last year the member was a partner in
a third law firm, and that the member (also in December of last year) moved to the firm which absorbed the firm

originally hired as labor counsel.2
The Code of Ethics for Public Officers and Employees provides in part:

DOING BUSINESS WITH ONE'S AGENCY.-No employee of an agency
acting in his or her official capacity as a purchasing agent, or public officer acting
in his or her official capacity, shall either directly or indirectly purchase, rent, or
lease any realty, goods, or services for his or her own agency from any business
entity of which the officer or employee or the officer's or employee's spouse or
child is an officer, partner, director, or proprietor or in which such officer or
employee or the officer's or employee's spouse or child, or any combination of
them, has a material interest. Nor shall a public officer or employee, acting in a
private capacity, rent, lease, or sell any realty, goods, or services to the officer's or
employee's own agency, if he or she is a state officer or employee, or to any
political subdivision or any agency thereof, if he or she is serving as an officer or
employee of that political subdivision. The foregoing shall not apply to district
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offices maintained by legislators when such offices are located in the legislator's
place of business or when such offices are on property wholly or partially owned
by the legislator. This subsection shall not affect or be construed to prohibit
contracts entered into prior to:

(a) October 1, 1975.

(b) Qualification for elective office.

(c) Appointment to public office.

(d) Beginning public employment.

[Section 112.313(3), Florida Statutes. ]

CONFLICTING EMPLOYMENT OR CONTRACTUAL
RELATIONSHIP.-No public officer or employee of an agency shall have or hold
any employment or contractual relationship with any business entity or any agency
which is subject to the regulation of, or is doing business with, an agency of which
he or she is an officer or employee . . .; nor shall an officer or employee of an
agency have or hold any employment or contractual relationship that will create a
continuing or frequently recurring conflict between his or her private interests and
the performance of his or her public duties or that would impede the full and
faithful discharge of his or her public duties. [Section 112.313(7)(a), Florida
Statutes.]

We find that the member's situation regarding the current contract/business for legal services between the
firm and the Authority is not conflicting for him under either statute. Regarding Section 112.313(3), we find that
he was not an attorney of the firm at the time of the purchase/sale, only having become a partner of the
merged/absorbed firm (the successor in interest to the contract/business) nearly four years later. Thus, the
member did not act in a public (Authority) capacity to purchase services from a business entity with which he
held a leadership or ownership status under the statute (because he was not affiliated with the firm when the
Authority entered into the contract/business with the firm), and he did not act in a private (firm) capacity to sell
services to the Authority (again, because he was not affiliated with the firm when it entered into the

contract/business with the Authority).

Regarding Section 112.313(7)(a), while the member does in fact hold a contractual relationship with the
merged/absorbed firm (a business entity doing business with the Authority by virtue of being the private party to
the existing legal services contract), we refuse to read the statute in isolation, preferring to construe it in
conjunction with Section 112.316, Florida Statutes, which provides:

CONSTRUCTION.-It is not the intent of this part, nor shall it be
construed, to prevent any officer or employee of a state agency or county, city, or
other political subdivision of the state or any legislator or legislative employee
from accepting other employment or following any pursuit which does not
interfere with the full and faithful discharge by such officer, employee, legislator,
or legislative employee of his or her duties to the state or the county, city, or other
political subdivision of the state involved.

Under the particular facts of your inquiry, we find that the member's very recently begun relationship with the
firm, a business entity doing business with the Authority because of its contract/business with the Autbority
(which he voted on years earlier while not affiliated with the firm), would not interfere with the full and faithful
discharge of his public duties to the Authority. Also supportive of our reasoning in this regard is CEO 97-5, in
which we found that a county commissioner's voting to approve leases and funding of an organization which
later would become her employer would not defeat the applicability of an exemption to the prohibition of
Section 112.313(7)(a), reasoning that at the time the commissioner voted the organization was not her employer.

www.ethics.state.fl.us/Documents/Opinions/07/CEO 07-001.htm
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However, we also find that, should the member's law firm be selected anew to provide legal services to
the Authority, a conflict of interest would be created under the statutes, unless one of the exemptions of Section

112.313(12), Florida Statutes, applies.# CEO 85-40 and CEO 02-14.2
Your inquiry is answered accordingly.

ORDERED by the State of Florida Commission on Ethics meeting in public session on January 26, 2007
and RENDERED this 31st day of January, 2007.

Norman M. Ostrau, Chair

Wprior opinions of the Commission on Ethics are viewable on its website: www.ethics.state.fl.us

[2lYou advise that the Authority is a public housing agency created by the City Commission of the City of Miami Beach as an independent
agency to provide housing services to the community as provided under Federal and State law; that pursuant to Section 421.05, Florida
Statutes, the Authority consists of five board members appointed by the City Commission; that the Authority board appoints an executive
director, who manages daily operations; that board members are volunteers who are paid no compensation for their service; that the board
hires all professionals and consultants and votes upon all contracts valued at over $25,000; and that the executive director is provided the

authority to procure all services under $25,000.

(31you advise that in spite of the merger and move, a particular attorney (not the member) has been and remains the lawyer providing the
labor counsel services to the Authority, continuously representing the Authority for many years beginning prior to the member's sitting on

the Authority.

MINote that the exemption of Section 112.313(12)(b), Florida Statutes, requires, inter alia, sealed, competitive bidding to the lowest or best
bidder. Requests for proposals or other methods similar to sealed, competitive bidding are not within the exemption. CEO 01-15 and CEO

89-48.

L51]Further, we find that the member should abstain from voting and comply with the other requirements of Sections 112.3 143(3) and (4),
Florida Statutes, regarding Authority measures concerning any future selection of labor counsel, if his firm seeks to respond to an
Authority labor counsel services request for proposals or qualifications, However, please note that such compliance will not insulate the
member from conflicts under Sections 112.313(3) and 112.313(7)(a), Florida Statutes, CEO 94-5.
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