FLORIDA

COMMISSION ONETHICS
NOV 17 2672
BEFORE THE RECEIVED
STATE OF FLORIDA
COMMISSION ON ETHICS
Inre: Nicole Heather Fried,
Respondent. Complaint No. 21-097
/

MOTION TO DISMISS COMPLAINT

COMES NOW, the Advocate for the Florida Commission on Ethics, files this Motion to
Dismiss Complaint. This motion is not opposed by counsel for Respondent. In support of the
motion, the Advocate states as follows:

THE FACTS

1. Respondent serves as the Commissioner of Agriculture and Consumer Services
and, therefore, is subject to the provisions of the Code of Ethics for Public Officers and Employees,
Part 111, Chapter 112, Florida Statutes. Respondent’s term expires in January 2023.

2. On June 4, 2021, a sworn complaint was filed with the Commission on Ethics
alleging that Respondent violated the Code of Ethics.

3. Pursuant to Section 112.322, Florida Statutes, the Executive Director of the
Commission on Ethics found that the complaint was legally sufficient and on June 10, 2021,
ordered a preliminary investigation of the complaint for a probable cause determination of whether
Respondent had violated Article I, Section 8, Florida Constitution, and Section 112.3144, Florida
Statutes. The Report of Investigation was released on August 22, 2021.

4, The allegations are:

I. Respondent violated Article II, Section 8, Florida Constitution, and Section
112.3144, Florida Statutes, by failing to accurately disclose income on her 2017 CE
Form 6, "Full and Public Disclosure of Financial Interests."

II. Respondent violated Article II, Section 8, Florida Constitution, and Section
112.3144, Florida Statutes, by failing to accurately disclose income on her 2018 CE
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Form 6, "Full and Public Disclosure of Financial Interests."

5. Respondent reported $84,000 in income from Igniting Florida, LLC, on her original
2017 CE Form 6, "Full and Public Disclosure of Financial Interests," which was filed on June 20,
2018. Respondent subsequently filed a 2017 CE Form 6X, "Amendment to Full and Public
Disclosure of Financial Interests.” On May 28, 2021, Respondent amended the income reported
from Igniting Florida to increase it to $165,761. Under Part G — Explanation of Changes,
Respondent wrote "Corrected Gross Income listing in Part D." Thus, her reported income from
Igniting Florida was amended from the previously reported $84,000 to $165,761.

6. On July 1, 2019, Respondent filed her 2018 CE Form 6. She reported $0 income
from Igniting Florida on her original form. On January 30, 2020, she filed an amended 2018 CE
Form 6 disclosing $72,000 in income from Igniting Florida. On May 28, 2021, Respondent again
amended the income to increase the amount received from Igniting Florida to $351,480. Thus, her
reported income from Igniting Florida was amended from the previously reported $0 to $351,480.

7. On September 13, 2022, the case was referred to the Division of Administrative
Hearings (DOAH) for a final hearing. The hearing was scheduled for November 17 and 18, 2022.

8. In preparation for the hearing, the Advocate and Respondent's counsel, Benedict P.
Kuehne, Kuehne Davis Law, P.A., 100 Southeast Second Street, Suite 3105, Miami, Florida
33131, sought a sworn declaration or affidavit from the three principal witnesses in the case: 1)
Respondent; 2) Jason B. Blank, Esquire, Haber Blank, LLP, 888 South Andrews Avenue, Suite
201, Fort Lauderdale, Florida, a member in good standing with The Florida Bar whose Florida Bar
Number is 28826; and 3) Jeffrey D. Stern, licensed Florida Certified Public Accountant (CPA),
License Number AC0033406, issued by the Florida Department of Business and Profession

Regulation. Please see attached Exhibits A, B, and C, incorporated herein by reference.



9. In his affidavit, Mr. Stern swore that he "has been Commissioner Fried's accountant
and tax preparer since filing amended tax returns for the 2016 tax year." He was "called upon to
provide information to Commissioner Fried's election lawyer, Jason Blank, in connection with his
preparation of the Commissioner's 2017 and 2018 CE Form 6s 'Full and Public Disclosure of
Financial Interests,' including her amended forms (2017 and 2018 CE Form 6Xs)."

10.  Critically, he wrote "[I] provided up-to-date financial information to Jason B.
Blank, Esquire, who prepared the forms for Commissioner Fried."

11.  Mr. Stern has reviewed the complaint filed in this case and asserts that, in his
studied opinion, it "is inaccurate because Commissioner Fried reasonably relied on all the
information she had available to her at the time" her 2017 and 2018 CE Form 6s were completed.

12.  Mr. Stern provided more detail in paragraph 8 of his affidavit pertaining to the
availability of financial and income information for Respondent's 2018 CE Form 6. He stated:

Regarding the 2018 CE Form 6, filed on July 1, 2019, . . . .When
filing her 2018 CE Form 6, Commissioner Fried had not yet
prepared or filed her U.S. Income Tax Return for 2018. In January
2020, after 1 had completed Commissioner Fried's 2018 U.S. Tax
Return based on more complete income records for 2018, Jason
Blank prepared an amended CE Form 6X for 2018, disclosing
income from Igniting Florida, LLC. After receiving further
information concerning restatement of corporate earnings indicating
Commissioner Fried's income, I worked with Jason Blank who
prepared an amended CE Form 6X for 2018 that he filed on May 28,
2021. The 2018 Form 6 amendment information was accurate based
on income information then available.

13.  In Respondent's declaration, she affirmed that she worked with Jason B. Blank in
preparing her 2017 and 2018 CE Form 6s as well as her amended CE Form 6Xs. The forms were
prepared in conjunction with her personal CPA, Mr. Stern, who had been her accountant and tax
return preparer. Respondent wrote, "All material financial documents were made available to both

Mr. Blank and my accountant who had access to all my financial and income information...."
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Further, "I worked with Mr. Blank to make sure he had access to all information needed to
complete the forms correctly, fully, and accurately. I signed the forms reasonably believing 1 had
included all income and financial information required for disclosure. I signed the forms in reliance
on Mr. Blank's preparation and advice."

14.  Regarding the amended forms, Respondent wrote, "When new information came
to my attention about changes in my financial information, I promptly discussed the additional
information with my accountant and election law and compliance counsel Jason Blank. Based on
the additional information, Mr. Blank prepared amended Forms 6X for both 2017 and 2018."

15.  Mr. Blank swore in his affidavit that he was retained by Respondent for assistance
in preparing her CE Form 6s. He "took responsibility for preparing Commissioner Fried's 2017
and 2018 CE Form 6s filings, as well as her amended forms (2017 and 2018 CE Form 6X)" and
was provided "access to all financial and income information” by Respondent's accountant, Mr.
Stern. Mr. Blank continued, "When new information came to my attention about changes in
Commissioner Fried's financial information, I promptly discussed the additional information with
accountant Jeffrey Stern and Commissioner Fried....I timely prepared amended Form 6X for both
2017 and 2018."

16.  Mr. Blank swore that he "signed each form indicating that ] prepared the forms in
accordance with § 112.3144, Florida Statutes, and the instructions for completing and filing the
disclosure forms. I worked exactingly to complete the forms correctly, fully, and accurately based
on the information provided to me. I signed the forms reasonably believing I had included all
income and financial information required for disclosure. I informed Commissioner Fried that the
Form 6 documents were correct and instructed her to sign them. I believe she did so in reliance on

my preparation and advice.... Upon my reasonable knowledge and belief, the disclosures on all



the forms were then true and correct.”

17.  In summation, the reason Respondent, her preparing lawyer, and her CPA did not
have access to the income information upon the original filings was because the underlying income
information pertaining to Igniting Florida was initially incorrect and incomplete but was not known
to be incomplete at the time of submitting the Form 6 in both 2017 and 2018. After the filings,
supplemental income information not previously received by Respondent was reviewed by Mr.
Blank and then Mr. Stern. Mr. Blank determined it was appropriate to supplement and amend the
2017 and later the 2018 Form 6 to include the supplemental income information. Mr. Stern made
appropriate adjustments and amendments to Respondent’s tax filings to conform to the newly
discovered and obtained information. In turn, that led to Mr. Blank updating and amending the
2017 and 2018 Form 6 filings. The adjustments were based in part on later-discovered
documentation reflecting adjustments in income and valuations for Igniting Florida. By these
filings, Respondent fully and completely disclosed her financial information based on all available
information. She did not act in any way to withhold responsive disclosures.

18.  Respondent filed her Form 6X for filing year 2017 on May 28, 2021, and her Form
6X for filing year 2018 on January 30, 2020. The complaint alleging violations of Section
112.3144, Florida Statutes, was filed on June 4, 2021, after the amended forms were filed.

THE LAW

2017 and 2018 Florida Statutes!

112.3144 Full and public disclosure of financial interests.—
(9)(a) An individual required to file a disclosure pursuant to this
section may have the disclosure prepared by an attorney in good
standing with The Florida Bar or by a certified public accountant
licensed under chapter 473. After preparing a disclosure form, the
attorney or certified public accountant must sign the form indicating
that he or she prepared the form in accordance with this section and

! This provision currently is designated in subsection 12(a) of the 2022 Florida Statutes.
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the instructions for completing and filing the disclosure forms and
that, upon his or her reasonable knowledge and belief, the disclosure
is true and correct. If a complaint is filed alleging a failure to
disclose information required by this section, the commission shall
determine whether the information was disclosed to the attorney or
certified public accountant. The failure of the attorney or certified
public accountant to accurately transcribe information provided by
the individual required to file is not a violation of this section.

19.  In2013, the Legislature enacted a "Safe Harbor"? provision in Section 112.3144 to
permit an attorney or CPA to prepare a filer's financial disclosure form. If the attorney or CPA
signs the completed disclosure form to indicate compliance with applicable requirements and that
the disclosure is true and correct based on reasonable knowledge and belief, the failure of the
attorney or CPA to accurately transcribe information provided by the filing individual does not
constitute a violation.

20.  Moreover, if a complaint is filed alleging a failure to disclose anything required to
be disclosed, as in the case at hand, the Commission must determine whether the attorney or CPA
was aware of the interest. Here, both Respondent's CPA and attorney were aware of Respondent's
interest in Igniting Florida, disclosed the interest, and provided all the financial information
available to them at that time.

21.  Section 112.3144(9), Florida Statutes (2017), specifies how amended forms that
trigger a complaint should be viewed.

. . . a person who is required to file full and public disclosure of
financial interests may amend his or her disclosure statement to
report information that was not included on the form as originally
filed. If the amendment is the subject of a complaint filed under this
part, the commission and the proper disciplinary official or body
shall consider as a mitigating factor when considering appropriate

disciplinary action the fact that the amendment was filed before any
complaint or other inquiry or proceeding, while recognizing that the

2 See Senate Staff Analysis for SB/CS 2, Senate Committee on Ethics and Elections;
https://www flsenate.gov/PublishedContent/Session/20 1 3/BillSummary/CombinedPDF/EE.pdf
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public was deprived of access to information to which it was
entitled.

22.  The Commission adopted the following rule in regard to the above provision.
34-8.009 Amended Filing Using the CE Form 6X.

* * *

(2) If the amendment is the subject of a complaint filed against the
reporting person, the Commission shall consider the timing of the
amendment as a mitigating factor, as provided in Section 112.3144,
F.S.

THE ANALYSIS

23.  Respondent is charged with violating Article I, Section 8, Florida Constitution,
and Section 112.3144, Florida Statutes, by failing to accurately disclose income on her 2017 and
2018 CE Form 6s, "Full and Public Disclosure of Financial Interests."

24,  More specifically, Respondent did not disclose income from Igniting Florida in a
timely manner on her forms. The allegations are that Respondent should have disclosed receipt of
income in the amount of $165,761, rather than $84,000, on the valuation date of June 18, 2018 for
her 2017 form and income in the amount of $351,480, rather than $0, on the valuation date of June
24,2019 for her 2018 form.

25.  The sworn testimony of Respondent, her CPA, and her attorney is that none of them
had specific knowledge of the largest income amounts on the valuation dates chosen by
Respondent. Moreover, there is no evidence that anyone had constructive receipt of income
information, even without having actual possession, through a report, statement, or other means
whether intended or inadvertent. Nor is it evident that any of the three blinded themselves from
knowledge of the income amounts by simply avoiding information that is made available to them.

26. Upon leaming income information, Respondent's CPA and attorney filed
unsolicited amendments to disclose those amounts. It allegedly was based on the information
contained in the amendments that prompted a complaint to be filed against Respondent.
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27.  Respondent signed and dated each form after completing it. By her signature, she
unequivocally certified that the report is true, accurate, and complete. There is no evidence to
dispute this statement.

28.  Mr. Blank signed and dated each form after completing it. By his signature, he
prepared the forms in compliance with the law and the forms' instructions. Upon his reasonable
knowledge and belief, the disclosures on each form were true and correct. There is no evidence to

dispute this statement.

WHEREFORE, the Advocate respectfully requests that ethics complaint number 21-097

be dismissed for lack of evidence to proceed.

Eloabadd Qi
Elizabéth A. Miller
Advocate for the Florida
Commission on Ethics
Florida Bar No.: 578411
Office of the Attorney General
The Capitol, PL-01
Tallahassee, FL 32301
(850) 414-3300, Ext. 3702

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of this motion was provided to

Respondent's attorney, Benedict P. Kuehne, Esquire, Miami Tower, Suite 3105, 100 SE 2™ Street,

Miami, FL 33131-2154 via email only at ben.kuehne@kuehnelaw.com on the

November 2022,

Alippbutk Ol
Elizabeth A. Miller



STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

IN RE: NICOLE HEATHER FRIED,
DOAH Case No. 22-2762EC

COE Complaint No. 21-097

Respondent.
/
DECLARATION OF JASON B. BLANK IN SUPPORT OF DISMISSAL OF
COMPLAINT
STATE OF FLORIDA )

)SS
COUNTY OF MIAMI-DADE )

I, Jason B. Blank, being first duly sworn, deposes and says:

1. I am a licensed attorney in good standing with The Florida Bar. My
Florida Bar Number is 28826 and I am a law partner with Haber Blank, LLP, 888
South Andrews Avenue, Suite 201, Fort Lauderdale, Florida 33316-1047. I was
admitted to The Florida Bar in 2006 and have continuously been a member in good
standing. I am active in legal professional organizations and serve as the Vice Chair
of the Criminal Procedure Rules Committee and on the Florida Rules of General
Practice and Judicial Administration Committee. I also serve as an Executive
Member of the Criminal Law Section of The Florida Bar. Among other aspects of
my law practice, ] am experienced in Election Law and Compliance.

2. I'was engaged by Nicole Heather Fried (“Commissioner Fried”) before
her 2018 election as Florida Commissioner of Agriculture and Consumer Services.
My original retention was to assist Commissioner Fried in preparing her Florida CE
Form 6 “Full and Fair Public Disclosure of Financial Interests.” Commissioner Fried
had never previously sought public office and had never prepared or filed a CE Form
6. I took responsibility for preparing Commissioner Fried’s 2017 and 2018 CE Form
6s filings, as well as her amended forms (2017 and 2018 CE Form 6X).

3.  Iprepared all 2017 and 2018 CE Form 6 and 6X submitted by and on
behalf of Commissioner Fried. I worked with Commissioner Fried and her
accountant, a licensed Florida C.P.A., who was well qualified to provide financial
and tax assistance to me in connection with preparation of Commissioner Fried’s
2017 and 2018 CE Form 6, as well as the subsequently filed amended CE Form 6X
for 2017 and 2018. All material financial documents were made available to me b
EXHIBIT
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both Commissioner Fried and Accountant Stern. I was aware that her accountant had
access to all financial and income information pertaining to Commissioner Fried,
and that he had long been her accountant and tax return preparer.

4.  After preparing the Form 6 disclosure forms, I signed each form
indicating that I prepared the forms in accordance with § 112.3144, Florida Statutes,
and the instructions for completing and filing the disclosure forms. I worked
exactingly to complete the forms correctly, fully, and accurately based on the
information provided to me. I signed the forms reasonably believing I had included
all income and financial information required for disclosure. I informed
Commissioner Fried that the Form 6 documents were correct and instructed her to
sign them. I believe she did so in reliance on my preparation and advice.

5. Upon my reasonable knowledge and belief, the disclosures on all the
forms were then true and correct.

6.  When new information came to my attention about changes in
Commissioner Fried’s financial information, I promptly discussed the additional
information with accountant Jeffrey Stern and Commissioner Fried. Based on the
newly obtained information, I timely prepared amended Form 6X for both 2017 and
2018. T did so in order that Commissioner Fried would be able to fulfill her
constitutional and statutory responsibility to provide a Full and Public Disclosure of
her Financial Interests. These amended forms were believed by me to be correct and
complete, and were based on newly obtained information to which I understood
neither Commissioner Fried nor Jeffrey Stern had any knowledge when 1 prepared
the original Form 6s. Commissioner Fried executed the amended Form 6Xs at my
direction. At the time of my preparation of the amended Form 6Xs, no complaint
had been filed with the Florida Commission on Ethics or any other agency of which
I was aware.

7. A complaint was filed against Commissioner Fried alleging her failure
to disclose information required by § 112.3144, Florida Statutes.

8.  But Commissioner Fried’s originally filed Form 6s and the
subsequently filed Form 6Xs were reasonably believed to be accurate at the time of
their filings and were based on the complete information available at the time of
filing. The complaint was inaccurate as the amended forms were filed promptly with
additional information that was not available to Commissioner Fried at the time of
the filing of the original filings.

9. I accurately included all financial information provided to me by both
Commissioner Fried and Accountant Jeffrey Stern.

10. The financial information disclosed on each form is accurate to the best

of my knowledge.
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I understand that I
the assertions contained i
making a false statement

STATE OF FLORIDA
COUNTY OF BROWAR

am swearing or affirming under oath to the truthfulness of
n this Declaration and that the punishment for knowingly
includes fines and/or imprisonment.

/{s@N B. BLANK, Esq.

ed) and subscribed before me by means of XXX physical

D

gation, this 28th day of October 2022, by Jason B. Blank.

ic — State of Florida

Priit, Type, or Stamp Co.
Name of Public

Personally Known ‘
UK
Produced Identification

Type of Identification Préwduced

mmissioned

* mmm
Expirea July 20, 2026

& -
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

IN RE: NICOLE HEATHER FRIED,
DOAH Case No. 22-2762EC

COE Complaint No. 21-097

Respondent.
/
DECLARATION OF NICOLE H. FRIED IN SUPPORT OF DISMISSAL OF
COMPLAINT
STATE OF FLORIDA )

) SS
COUNTY OF MIAMI-DADE )

I, Nicole H. Fried, being first duly swormn, deposes and says:

1. I am a licensed attorney in good standing with The Florida Bar. In
November 2018, I was elected as Florida Commissioner of Agriculture and
Consumer Services and was sworn into office in January 2019.

2. As a candidate for Florida Commissioner of Agriculture and Consumer
Services, I engaged Jason B. Blank as my experienced election law and compliance
lawyer to assist me with my preparation of the CE Form 6 “Full and Fair Public
Disclosure of Financial Interests.” I had not previously sought public office and had
never prepared or filed a CE Form 6. I worked with Mr. Blank in preparing my 2017
and 2018 CE Form 6s filings, as well as my amended 2017 and 2018 CE Form 6X.

3. Mr. Blank prepared my 2017 and 2018 CE Form 6 and 6X submitted
on my behalf. Mr. Blank and I worked closely with my personal accountant, Jeffrey
Stern, a licensed Florida C.P.A., who was well qualified to provide financial and tax
assistance to me in connection with preparation of my 2017 and 2018 CE Form 6,
as well as the subsequently filed amended CE Form 6X for 2017 and 2018. All
material financial documents were made available to both Mr. Blank and my
accountant who had access to all my financial and income information and had long
been my accountant and tax return preparer.

4.  After signing the CE Form 6 disclosure forms at the direction of Mr.
Blank, I believed the forms were complete and in accordance with § 112.3144,
Florida Statutes, and the instructions for completing and filing the disclosure forms.
I worked with Mr. Blank to make sure he had access to all information needed to
complete the forms correctly, fully, and accurately. I signed the forms reasonably

EXHIBIT
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

IN RE: NICOLE HEATHER FRIED,
DOAH Case No. 22-2762EC
COE Complaint No. 21-097

Respondent.
/
AFFIDAVIT OF JEFFREY D. STERN, C.P.A. IN SUPPORT OF DISMISSAL OF
COMPLAINT
STATE OF FLORIDA )
) SS
COUNTY OF MIAMI-DADE )

I, Jeffrey D. Stern, being first duly sworn, deposes and says:

1. I, Jeffrey D. Stern, C.P.A., am a licensed Florida Certified Public
Accountant. My License Number issued by the Florida Department of Business
and Professional Regulation is AC0033406. I practice public accounting from my
office of Jeffrey Stern, C.P.A., located at 150 North Federal Highway, Suite 200,
Fort Lauderdale, FL 33301. I have been a licensed Certified Public Accountant
in Florida since 2000. ,

2. I was retained by Nicole Heather Fried prior to her campaign for
Florida Commissioner of Agriculture and Consumer Services. I have been
Commissioner Fried’s accountant and tax preparer since filing amended tax
returns for the 2016 tax year.

3. I assisted Commissioner Fried and her retained election law lawyer
Jason B. Blank in preparing the required CE Form 6 “Full and Public Disclosure
of Financial Interests.” I was called upon to provide information to Commissioner
Fried’s election lawyer, Jason Blank, in connection with his preparation of the
Commissioner’s 2017 and 2018 CE Form 6s “Full and Public Disclosure of
Financial Interests,” including her amended forms (2017 and 2018 CE Form
6Xs).

4, I provided up-to-date financial information to Jason B. Blank,
Esquire, who prepared the forms for Commissioner Fried.

5. Upon my reasonable knowledge and belief, the disclosures on all the
forms are true and correct.
6. I was informed of an administrative complaint having been filed

against Commissioner Fried alleging her failure to disclose information required
by section 112.3144, Florida Statutes. I have evaluated the complaint.

7. That complaint is inaccurate because Commissioner Fried
reasonably relied on all the information she had available to her at the time, in
my studied opinion. I was called upon to amend Commissioner Fried’s 2017

personal tax return when additional financial and income computation

EXHIBIT
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information was brought to my attention. It is my understanding Jason Blank
assisted Commissioner Fried in amending her Form 6.

8. Regarding the 2018 CE Form 6, filed on July 1, 2019, the complaint
is inaccurate because Commissioner Fried reasonably relied on all the
information she had available to her at the time, to the best of my knowledge.
When filing her 2018 CE Form 6, Commissioner Fried had not yet prepared or
filed her U.S. Income Tax Return for 2018. In January 2020, after I had
completed Commissioner Fried’s 2018 U.S. Tax Return based on more complete
income records for 2018, Jason Blank prepared an amended CE Form 6X for
2018, disclosing income from Igniting Florida, LLC. After receiving further
information concerning restatement of corporate earnings indicating
Commissioner Fried’s income, 1 worked with Jason Blank who prepared an
amended CE Form 6X for 2018 that he filed on May 28, 2021. The 2018 Form 6
amendment information was accurate based on income information then
available.

9. I provided supplemental financial information to Mr. Blank when
the information became known to me and Commissioner Fried. To the best of
my knowledge, Mr. Blank used the financial information to file complete Form 6
documents.

10. The financial information included in the financial disclosure
documents were based on available financial and income documents.

11. I accurately provided financial information to Jason B. Blank, who
has been engaged as Commissioner Fried’s election law and compliance lawyer.

12. The financial information disclosed on each form was accurate to
the best of my knowledge.

I understand that I am swearing or affirming under oath to the
truthfulness of the claims made in this petition and that the punishment for
knowingly making a false statement includes fines and/or imprisonmet.

// -

JE/FF/Fl{ﬁﬂ D. STERN, C.P.A,

STATE OF FLORIDA
COUNTY OF MIAMI-DADE

Sworn to (or affirmed) and subscribed before me by means of _*{physical
presence or __ online notarization, this 1st day of November 2022, by Jeffrey D.

0. )
et holla LE

ey il state ofFlorids
Signature qf)&otaxy blic — State of Florida £ @f R e & Ah 197269
i -~ P12 " %'-‘,.W“,.-"! My Comm. Expires Jan 14, 2026
,/.K /\‘.{uﬁ\u Di ‘,"\/’ Tt 3 " Bonded through National Notary Assn.
Print, Typé, or Stamp Commissioned
Name of Notary Public

—

, Persona.l]y-KnowbSProduced Identification Type Produced:
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