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TO:

Commission Members

FROM: Katharine B. Heyward, Staff Attorney ¥4
SUBJECT:  Attorney Fees Petition, Complaint No. 22-077

DATE:

May 24, 2023

Accompanying this memorandum, please find a draft Order Dismissing Petition For
Attorney's Fees and Costs. The draft is for your use in disposition of the attorney's fees and costs
petition filed in Complaint No. 22-077; In Re Teressa Cervera.

The draft is intended to assist you and to serve as a working document for your use as you
consider (at your public meeting on June 9, 2023) whether to dismiss the petition based on the
petition, the Commission's proceedings on the underlying complaint, and argument, if any, which
you allow to be presented by the Respondent or the Complainant (Juan-Carlos Planas). No
Commission member has participated in drafting this recommendation or otherwise expressed an

opinion on its contents, and you are not bound by my recommendation.

cc (with draft order): Mr. Adam Cervera, Attorney for Respondent

Mr. Juan-Carlos Planas, Complainant



DRAFT FILED
MAY 2 & 2023

BEFORE THE
STATE OF FLORIDA 1SSION ON ETHICS
COMMISSION ON ETHICS COM
In re TERESSA CERVERA, )
) Complaint No. 22-077
Respondent. )
)

ORDER DISMISSING PETITION
FOR COSTS AND ATTORNEY FEES

On Friday, June 9, 2023, the Commission on Ethics met in public session and considered
the Petition for Attorney’s Fees and Costs (hereinafter "petition") filed by Teressa Cervera (the
respondent in the proceeding for the original ethics complaint, as amended, and the petitioner
regarding the instant petition for costs and fees, hereinafter "Cervera") against Juan-Carlos Planas
(the complainant in the original ethics complaint, as amended, proceeding herein and the
respondent regarding the petition for costs and fees, hereinafter "Planas").

Cervera and Planas were provided notice of the place, date, and time of the Commission’s
public session consideration referenced above.

The petition addresses particular allegations from the complaint, as amended. The
complaint, as amended, alleges that, when qualifying for the election for Circuit Judge in the
Eleventh Circuit (the paperwork for which included the filing of a 2021 Form 6 Full and Public
Disclosure of Financial Interests [hereinafter Form 6]), Cervera failed to disclose and/or
inaccurately disclosed her assets and liabilities, particularly, assets she used to loan her campaign
$100,000 and a mortgage (line of credit) on her parents' residence, on which she was listed as a
borrower, in violation of Article II, Section 8(a), Florida Constitution, and Section 112.3144,

Florida Statutes.



petition are not sufficient to state a claim for costs and reasonable attorney’s fees, based on the

The Commission voted to dismiss the petition because the facts and grounds alleged in the

following analysis:

part:

1. Section 112.317(7), Florida Statutes, provides:

In any case in which the commission determines that a person has filed a
complaint against a public officer or employee with a malicious intent to injure the
reputation of such officer or employee by filing the complaint with knowledge that
the complaint contains one or more false allegations or with reckless disregard for
whether the complaint contains false allegations of fact material to a violation of
this part, the complainant shall be liable for costs plus reasonable attorney fees
incurred in the defense of the person complained against, including the costs and
reasonable attorney fees incurred in proving entitlement to and the amount of costs
and fees. If the complainant fails to pay such costs and fees voluntarily within 30
days following such finding by the commission, the commission shall forward such
information to the Department of Legal Affairs, which shall bring a civil action in
a court of competent jurisdiction to recover the amount of such costs and fees
awarded by the commission. [Emphasis supplied.]

2. Commission Rule 34-5.0291, Florida Administrative Code, provides, in relevant

(2) The Commission shall make such a determination only upon a petition
for costs and attorney’s fees filed with the Commission by the public officer or
employee complained against within 30 days following a dismissal of the
complaint. Such petition shall state with particularity the facts and grounds which
would prove entitlement to costs and attorney’s fees and shall include the amount
of such costs and attorney’s fees expended by, or on behalf of, such petitioner
through the date of the filing of the petition. . . .

3) If the facts and grounds alleged in the [petition] are not sufficient to
state a claim for costs and reasonable attorney’s fees, the Commission shall dismiss
the petition after an informal proceeding. . . . [Emphasis supplied.]

3.

The remedies of the attorney's fees provision in Section 112.317(7), Florida

Statutes, are limited to instances where "a person has filed a complaint against a public officer or

employee." The allegations in the complaint, as amended, pertain to the accuracy of a Form 6

Cervera submitted on April 25, 2022, when she was a nonincumbent candidate for circuit court

judge.

She was not a public officer or employee when the complaint was filed. Section



112.317(7), Florida Statutes, is a penal statute and one of the most fundamental principles of
Florida law is that penal statutes must be "strictly construed" according to their letter. . .. Words
and meanings beyond the literal language may not be entertained . . .." Perkins v. State, 576 So.
2d 1310, 1312 (Fla. 1991) (citations omitted); see also CEO 19-12 and CEO 17-10. Thus, the
provision for the recovery of attorney's fees and costs in Section 112.317(7), Florida Statutes, is
not applicable to Cervera.

4. Although a review of the merits of the petition is unnecessary, a review of the merits
of the petition confirms that the petition is not legally sufficient to warrant further proceedings.
The statute sets a very high bar for the recovery of fees. Brown v. Comm 'n on Ethics, 969 So. 2d
553, 560 (Fla. 1st DCA 2007). The elements of a valid claim for costs and attorney fees under
Section 112.317(7), Florida Statutes, are that the ethics complaint was made with a malicious intent
to injure the public official's reputation, that the person filing the complaint knew that the
statements made about the official were false or made the statements about the official with
reckless disregard for the truth, and that the statements were material.! Brown, at 560. The
standard for recovery is not a "prevailing party” standard.

5. Planas filed an ethics complaint and an amended complaint against Cervera on May
13,2022, and June 7, 2022, respectively. The allegation of Planas' complaint, as amended, that is
ostensibly material to a violation of the Code of Ethics is that Cervera failed to disclose and/or
inaccurately disclosed her assets and liabilities on her 2021 Form 6, which she was required to file
as part of her candidacy, in violation of Article II, Section 8(a), Florida Constitution, and Section

112.3144, Florida Statutes. While Planas alleged that Cervera failed to disclose and/or

"In Hadeed v. Comm'n on Ethics, 208 So. 3d 782, 784 (Fla. 13 DCA 2016), the First District Court
further clarifies the requirement that false allegations be material, stating that the false allegations
must be "'material' to an ethics violation."



inaccurately disclosed her assets and liabilities on her Form 6 in multiple, specific ways, only those
allegations grieved in Cervera's petition will be addressed here.

6. First, Cervera's petition addresses the allegation in the complaint, as amended, that
she failed to disclose all her assets and liabilities, including cash on hand and assets that could be
liquidated, because it did not appear that she could have loaned her campaign $100,000 given the
assets Cervera listed on her Form 6. The assets listed in the Assets section of her Form 6 were: a
- Vanguard IRA account ($3,000.00); a Vanguard Mutual Funds Account ($40,646.88); a Vanguard
Money Market Account ($22,314.00); a USAA Roth IRA Account ($23,800.07); a USAA SEP
IRA ($10,189.70); and a Citibank checking account ($49,565.00). Planas' stated bases in the
complaint for the allegation that Cervera failed to disclose all her assets were: 1) Cervera did not
list any bank accounts that had balances of over $100,000; 2) she listed retirement accounts but it
would have been difficult to liquidate them in the short time between December 31, 2021, when
she listed them as part of her net worth on her Form 6, and April 18, 2022, when she loaned her
campaign $100,000; and 3) though she owned a home, the home had a mortgage on it.
Notwithstanding Cervera's use of conclusory terms in the petition, such as, "misrepresentations”,
"malicious intent to injure" and "bad faith," the fees petition in question here fails to substantively
allege that the above allegation was known by Planas to be false or was made with reckless
disregard for the truth.

7. In the petition, Cervera argues that the assets listed on her Form 6, referenced
above, are, in fact, the assets from which she obtained the funds to loan her campaign $100,000
and that, since the assets listed on Cervera's Form 6 totaled more than $100,000, Planas’ allegation
that Cervera "did not have adequate funds to give herself a $100k loan was done in complete bad

faith," as the allegations were "directly refuted" by Cervera's Form 6. The implication is that



Planas knew his allegation that Cervera had not disclosed all her assets on her Form 6 was false
because all the assets used for the loan were listed on her Form 6.

8. Planas never denied, however, that Cervera owned the assets she listed on her Form
6. Planas did not allege in the complaint, as amended, that Cervera did not use funds in her
retirement accounts and checking account listed on her Form 6 for the loan to her campaign. Planas
did not allege that Cervera did not liquidate her retirement accounts. He opined that it would have
been difficult to liquidate the funds from those accounts in the short period of time between
December 31, 2021 and April 18, 2022, when she loaned the $100,000 to her campaign. The
petition fails to show that this conjecture by Planas was known to him to be false or that he acted
with reckless disregard for whether the complaint contained false allegations. This was an
expression of Planas' estimation of the likelihood that the loan derived from the retirement funds
and not an affirmative statement excluding any possibility that it occurred, only the latter being
provably false.

9. The second allegation addressed in the petition is Planas' allegation that Cervera
failed to disclose all her assets and liabilities on her Form 6 by not listing that she had co-signed a
line of credit on her parents’ home. Planas' basis for this allegation was that Cervera's parents had
a home equity mortgage (a line of credit) on their home that listed Cervera's parents as life tenants
and Cervera and her husband as having a remainder interest. Though Cervera's parents are listed
as the primary mortgage holders, Cervera and her husband are listed in Schedule A of the document
as "borrowers" along with her parents. Planas alleges that Cervera failed to list this line of credit

as a liability on her 2021 Form 6.2

2 The mortgage was signed on December 17, 2021.
5



10. In the petition, Cervera argues that these allegations are "false" and "erroneous” and
that the mortgage document negates the allegations Planas makes with regard to failing to list the
mortgage as a liability. The fees petition, however, fails to substantively allege that Planas knew
that this allegation was false or that he made the allegation with reckless disregard for the truth.
The mortgage document reflects that Cervera and her husband have a remainder interest in her
parents’ home and that they (Cervera and her husband) are listed as "borrowers" on the line of
credit along with her parents. The petition does not demonstrate how Planas would have known
this allegation was false. Additionally, one of the elements of a valid claim for costs and attorney's

fees under Section 112.317(7), Florida Statutes, is that the petitioner's purported false allegations

of fact in the complaint be "material" to a violation of the Code of Ethics. Black's Law Dictionary,

11" Edition (2019), defines a "material allegation," as "an assertion that is essential to the claim,

charge, or defense.” See Hadeed, 208 So. 3d at 785 (stating Section 112.317 does not permit
recovery, even if false allegations are maliciously made, when claims are "immaterial to an ethics
violation"). Planas appears to have been incorrect in his statement that Cervera "co-signed" the
line of credit, but the material allegation that is at issue in this case is whether Cervera failed to
disclose a liability on her 2021 Form 6. Cervera is listed on relevant documents as a "borrower."
Planas alleged that Cervera failed to list the liability of the line of credit on her 2021 Form 6. Being
listed as a borrower on a mortgage and not listing that mortgage as a liability would be material to
a violation of the Code of Ethics (i.e., Article II, Section 8(a), Florida Constitution, and Section
112.3144, Florida Statutes). Whether Cervera actually co-signed the mortgage (line of credit) is
not material to the allegation she failed to disclose the liability on her 2021 Form 6. Cervera also
argues that her husband was not listed as a borrower on the "subject line" of the line of credit.

Planas never alleges that Cervera's husband was listed as a borrower on the "subject line" of the



mortgage. Planas alleged that Cervera's husband was listed as a borrower on Schedule A, which
listed all the borrowers, but whether Cervera's husband was listed as a borrower or not is not
relevant or material, as the allegation is that Cervera herself failed to list the mortgage as a liability.
Conclusion

11, Insum, Cervera has not demonstrated that she is eligible for the remedies in Section
112.317(7), Florida Statutes, because she was not a public officer or employee when the complaint,
as amended, was filed against her. Furthermore, the petition does not substantively allege that the
allegations of fact in the complaint, as amended, that Cervera takes issue with were material to a
violation of the Code of Ethics. Also, the petition does not substantively allege that Planas knew
the allegations in the complaint, as amended, were false, or that Planas exhibited reckless disregard
for the truth of the allegations.

12. Thus, the petition does not state a claim for costs and fees under Section 112.317(7),
Florida Statutes.

Accordingly, the petition is hereby dismissed.

ORDERED by the State of Florida Commission on Ethics meeting in public session on

Friday, June 9, 2023,

Date Rendered

Glenton "Glen" Gilzean, Jr.
Chair, Florida Commission on Ethics

THIS ORDER CONSTITUTES FINAL AGENCY ACTION. ANY PARTY WHO IS
ADVERSELY AFFECTED BY THIS ORDER HAS THE RIGHT TO SEEK JUDICIAL
REVIEW UNDER SECTION 120.68, FLORIDA STATUTES, BY FILING A NOTICE OF
ADMINISTRATIVE APPEAL PURSUANT TO RULE 9.110, FLORIDA RULES OF
APPELLATE PROCEDURE, WITH THE CLERK OF THE COMMISSION ON ETHICS, P.O.
DRAWER 15709, TALLAHASSEE, FLORIDA 32317-5709 (PHYSICAL ADDRESS AT 3600
MACLAY BLVD.,, SOUTH, SUITE 201, TALLAHASSEE, FLORIDA); AND BY FILING A



COPY OF THE NOTICE OF APPEAL ATTACHED TO WHICH IS A CONFORMED COPY
OF THE ORDER DESIGNATED IN THE NOTICE OF APPEAL ACCOMPANIED BY THE
APPLICABLE FILING FEES WITH THE APPROPRIATE DISTRICT COURT OF APPEAL.
THE NOTICE OF ADMINISTRATIVE APPEAL MUST BE FILED WITHIN 30 DAYS OF THE

DATE THIS ORDER IS RENDERED.

GG/kbh

cc: Adam Cervera, Attorney for Respondent
Juan-Carlos Planas, Complainant



