Florida Commission on Ethics FLORIDA
P. O. Drawer 15709, Tallahassee, Florida 32317-5709
"A Public Office is a Public Trust" COMMISSION ON ETHICS

JAN 04 2078

COMPLAINT RECEIVED
21-001

1. PERSON BRINGING COMPLAINT:

Name: THOMAS GRANT WALKER TelephoneNumber: 941.724.9853
Address: 2601 S. ROOSEVELT BLVD. APT 309A
City: KEY WEST County: MONROE State: FL Zip Code: 33040

2. PERSON AGAINST WHOM COMPLAINT IS BROUGHT:
Use a separate complaint form for each person you wish to complain against:
Name: CARA HIGGINS Telephone Number: (305) 294-6030

Address: 604 Whitehead Street

City: KEY WEST County: MONROE ZipCode: 33040
Title of office or position held or sought: DIRECTOR, DISTRICT 1, BOARD OF DIRECTORS, FKAA

3. STATEMENT OF FACTS:
Please provide a full explanation of your complaint, describing the facts and the actions of the
person named above and why you believe he or she violated the law. Include relevant dates and
the names and addresses of persons whom you believe may be witnesses. Please do not submit
more than 15 pages, including this form. Please do not submit video or audio tapes, CDs, DVDs,
flash drives or other electronic media; such material will not be considered part of the complaint

and will be returned.
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December 29, 2020

Complaint Against Cara Higgins, Board Member of Florida Keys Aqueduct Authority Board of
Directors

This complaint against Cara Higgins deals with misuse and abuse of power by a public officer as
prohibited by section 112.313(6), Florida Statutes, and Ms. Higgins retaliation against me for
challenging her abusive actions, in prohibition of the Whistle-blowers’ Act, section
112.3187(FS).

Ms. Higgins” misconduct includes:

1. Rebuking Florida Keys Aqueduct Authority (FKAA) staff and adamantly arguing against
staff’'s recommendation to approve a $288,715 professional services
(architecture/engineering) agreement on legal grounds. Ms. Higgins asserted her legal
interpretations in contradiction of the legal opinion of the FKAA general counsel, and
proceeded to exercise undue influence over FKAA Board Members, resulting in their
acquiescence in rejecting the proposed contract. Ms. Higgins’ assertions were in
contravention of the standard FKAA procurement process.

2. Retaliating when | challenged the basis for rejection of the proposed contract by
immediately initiating a process with the intent to terminate my employment as
Executive Director of the FKAA.

3. These actions led to a series of events allowing a firm, All Aspects Inspection Services,
LLC, to be selected for engineering inspection and construction management services
for the FKAA Administration Building project. Ms. Higgins orchestrated a process
resulting in an inappropriate award of the contract to an engineering firm who is
ineligible because a vested owner is married to FKAA's Director of Engineering. This is a
conflict with section C-Code of Ethics and FKAA’s nepotism policy. This vested owner is
known to maintain a close relationship with Ms. Higgins.

During the FKAA Board meeting on November 13, 2020, | was fired from my position as
Executive Director of the FKAA. Director Cara Higgins made the motion to terminate my
contract after a closed ballot on my annual performance showed a 4 to 1 vote of unsatisfactory
performance. Ms. Higgins’ motion alleged my performance showed poor communication with
the Board, an inability to follow Board direction, and disrespectful. The motion was seconded
and a vote of 4 to 1 was recorded for my termination without cause.
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Complaint Against Cara Higgins

PROJECT AND CONTRACT DISPUTE BACKGROUND

The FKAA is currently in the process of a $14 Million construction project encompassing a new
FKAA Administration Building in Key West, FL. The new Administration Building replaces a 45
year old existing building at the same location. Pope-Scarborough Architects is the Architect-of-
Record under contract with FKAA to design and certify completion of this project. The project is
currently under construction via a Construction Management-at-Risk (CMAR) delivery
mechanism implemented by the FKAA. The CMAR firm is a Joint Venture between Gulf and Key
Star. The Design and CMAR firms were competitively selected and groundbreaking for the new
building occurred in October, 2020.

The improperly awarded contract involves engineering contract management and inspection
services relating to the Administration Building construction.

September 10, 2020 — FKAA Administration Building Leadership Team Meeting

(This was an online, Virtual Meeting with Tom Pope (Co-Owner Pope-Scarborough), Kerry
Shelby (CFO of FKAA), Jolynn Reynolds (FKAA Director of Engineering), the Gulf-Keystar Program
Manager, and me (FKAA Executive Director).

During this weekly project update meeting, Tom Pope advised us he had received a phone call
from Jim Reynolds (representing All Aspects Inspection Services, LLC) expressing interest in
providing inspection services to FKAA for the new Administration Building operating as a
subcontractor to Pope-Scarborough. We did not participate in any active discussion regarding
this item during this meeting.

Immediately following the September 10 team meeting, Kerry Shelby, Jolynn Reynolds and |
conferred on the potential conflict issue regarding All Aspects Inspection Services, LLC - Jim
Reynolds’ firm providing services to FKAA. This conflict issue is defined under Section C. -
RESTRICTIONS ON APPOINTING, EMPLOYING, AND CONTRACTING WITH RELATIVES, 2020 Guide
to the Sunshine Amendment and Code of Ethics for Public Officers and Employees. Jim
Reynolds has vested interest in this firm and is currently married to Jolynn Reynolds, FKAA’s
Director of Engineering. This conflict information was confirmed through the Board Attorney.

Further, it was discussed that the Architect (Pope-Scarborough) is not allowed to provide
Building threshold inspection services as defined under section 553.791, Florida Statutes,
“Alternative Plans Review and Inspection,” since they are the Architect of Record. See, section
553.791(3), Florida Statutes. Due to the foregoing, All Aspects Inspection could not be retained
to provide inspection services as a subcontractor to Pope-Scarborough on the Administration
Building project.

Given these prohibitions, we phoned Tom Pope within an hour of the September 10 meeting
advising him of these conflicts. We instructed Tom Pope the FKAA would procure the required
services via another procurement process available to us. Tom Pope understood and concurred
on the direction.
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Complaint Against Cara Higgins

September 11, 2020 — Pope-Scarborough Telephone Conversation

Tom Pope contacted me via telephone to update me regarding his informing Jim Reynolds of
the conflicts for both firms. Mr. Pope stated that Jim Reynolds had conveyed to him that he
understood the direction of FKAA.

Week of September 14 — 18, 2020 — FKAA Staff Directed to Procure Inspection Services and
Contract Management Firm

I directed FKAA Staff to proceed in procurement procedure of retaining a qualified firm
specializing in vertical building inspection services as well as contract management.
Procurement was conducted utilizing the FKAA Library List of Approved Companies obtained in
accordance with section 287.055, Florida Statutes. FKAA Staff reviewed these short-listed
companies’ profiles and qualifications to determine which firms possessed the qualifications for
the vertical building inspection and contract management services needed. FKAA Staff selected
K2M as best meeting the qualifications of both specializations.

September 21, 2020 — Pope-Scarborough Telephone Conversation

Tom Pope contacted me via telephone, concerned over a phone call he received from Jim
Reynolds. Tom Pope stated that Jim Reynolds told him he had discussed the project with a few
FKAA Board members and All Aspects Inspection Services had their support to perform the
inspection services work. | reiterated that the two conflicts remained and therefore we were
proceeding with securing the services through our procurement process.

September 28, 2020 — Pope-Scarborough Receives Unsolicited Proposal

On September 28, 2020, Pope-Scarborough received an unsolicited price proposal from All
Aspects Inspection Services for the FKAA Administration Building inspection services.

Weeks of September 21 through October 19, 2020 —- FKAA Staff Negotiated and Prepared for
Board Agenda Packet

FKAA Staff and K2M reviewed project needs, scope of work, negotiated budget and agreement
through early October. A final agreement was prepared for placement in the Board of Director’s
Agenda Meeting Packet for the October 28, 2020 meeting. During this process, the Executive
Director, the FKAA Board Attorney, the FKAA Internal Auditor and the FKAA Director of
Engineering reviewed and signed-off on the procurement and contract, as required, a week
prior to the actual Board of Directors meeting.

October 27, 2020 — Robert Feldman (FKAA Board Attorney) Telephone Conversation with Jim
Reynolds

On October 27th, | was advised by Robert Feldman (FKAA Board Attorney) that he received a
phone call from Jim Reynolds citing concerns of the K2M Scope of Services being presented at
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Complaint Against Cara Higgins

the October 28th meeting. Mr. Feldman stated that he listened to Mr. Reynolds and explained
that staff (Director of Engineering, Executive Director, Internal Auditor and himself) had
reviewed and approved Board Item DOE-04 awarding the contract to K2M for the services
needed during construction on the new Administration Building in the amount of $288,715.

Further, I was told by Mr. Feldman that he had informed Jim Reynolds during this and prior
conversations that Jim providing engineering and related services to the FKAA was not allowed
because of his marriage to the Director of Engineering.

October 28, 2020 — Email to FKAA Staff from Cara Higgins Requesting Agenda Item DOE-04
Background Documentation

On October 28, 2020, 2 hours prior to the 10:30 am Board Meeting, FKAA executive staff
received an email from Director Cara Higgins requesting the following documents be located
and emailed to all the FKAA Board Members prior to the 10:30 am meeting:

The documents requested were:

e Request for Qualifications, February 10, 2017, for Capital Improvement Projects-
Engineering Services

e K2M'’s submittal package in response to February 10, 2017 Request For Qualifications.

e Section 287.055, Florida Statute — Acquisition of Professional Architectural, Engineering,
Landscape Architectural, or Surveying and Mapping Services (aka - Consultants’
Competitive Negotiations Act - CCNA)

These documents were located and sent via email by Pam Albury (Executive Office Coordinator)
to all Board Members prior to the 10:30 meeting.

October 28, 2020 ~ 10:30 am FKAA Board Virtual Meeting

The October 28th Board meeting began at 10:30 am and all five Board Members were present
via virtual audio/visual internet link on Zoom. This information is public record and may be
reviewed in its entirety. Summary highlights are presented as follows:

1. Agenda Item DOE-04 was presented by Jolynn Reynolds along with the FKAA staff
recommendation for approval by the Board.

2. Cara Higgins stated that she had a major problem about this item including the legality.
She stated she believed this was a violation of the Consultants’ Competitive Negotiation
Act, section 287.055, Florida Statutes. Ms. Higgins asserted that the 2017 continuing
engineering services contract entered into pursuant to section 287.055 did not list the
Administration Building within the Capital Improvement Project (CIP) list. Ms. Higgins
contended that the Administration Building’s total project estimate exceeding $4 Million
required the inspection services to be procured pursuant to a new solicitation for
qualifications. Essentially, Ms. Higgins asserted her own legal opinion prevailed and the
proposed contract with K2M was a clear violation of the statute.
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Complaint Against Cara Higgins

lolynn Reynolds answered Ms. Higgins concern explaining that the Administration
Building was not on the 2017 CIP list but was added to the list under emergency
conditions consistent with the Governor’s Emergency Orders because the
Administration Building had been damaged by Hurricane Irma. K2M is on the FKAA
short-list of firms for providing agency services. Mrs. Reynolds explained the services in
the K2ZM contract were to provide an independent third party construction conformance
review which services were not the same as services for a different firm under ltem 5
contract and were therefore not redundant.

| proceeded to clarify the threshold inspection requirements and various associated
costs of the discussed contract. | further clarified based on the 2017 request for
qualifications for continuing services, that this contract could be issued pursuant to the
continuing services category of vertical building improvements, and the contract could
also proceed pursuant to provisions stating that the scope of work could be expanded
by the FKAA for services throughout the Florida Keys.

Ms. Higgins stated the Administration Building was not on the CIP list at the time of the
2017 procurement process and offered the further legal opinion that the continuing
services agreement could not therefore include Administration Building work. | deferred
the response on her legal opinion and questions to the Board Attorney as these are legal
matters.

Mr. Feldman explained how FKAA had put together procedures in response to questions
from the State Auditor in 2003/2004. FKAA developed a procedure which required
solicitation of a multitude of firms to submit qualifications and be qualified in order to
do various kinds of work for the FKAA. When certain projects were needed, staff could
go to the approved list of firms to select a firm for the work. Numerous projects have
been conducted in this manner for years. This procedure was considered by the Auditor
General and looked at by the Attorney General years ago and no problem was noted.
Mr. Feldman requested the FKAA Internal Auditor - Timothy Esquinaldo input on the
matter.

Mr. Esquinaldo confirmed the same information as Mr. Feldman, stating that the FKAA
had followed this engineering procurement policy for about 16 years and established a
short-list stable of firms from which to select for future projects.

Cara Higgins continued to object to this procedure for this project and stated the FKAA

Board was being asked (by me) to do something illegal and the proposed contract
violates the CCNA.
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Complaint Against Cara Higgins

At this point of the discussion, | stated | thought Ms. Higgins was out of order and
advocating for this because we have been hearing from somebody you are very close to
who gave Mr. Pope a proposal and has continued to call about this job. | proceeded to
list other jobs which have been procured under the foregoing procedure and explained
that the scope allows for the services to be expanded. | further noted other services
had been procured which were not on the CIP list she referenced which we procured in
the same manner and that she had participated in such procurement and never
questioned.

3. Following this comment, another Board member noted FKAA has a Board Attorney and
a Board member who says this procurement is an illegal act. He asked the opinion of the
Board Attorney —is it legal or is it illegal?

4. The Board Attorney, Mr. Feldman responded that this is the same procedure we have
been using for the past 10 years and major projects have been approved by the Board in
this manner. Mr. Feldman said it is his impression the Attorney General and Auditor
General approved this procedure as no citations have resulted after our response to
them on this matter in 2006. He stated he also understood that other municipalities and
counties follow the same procedure.

5. After a brief further discussion, ltem DOE-04 was tabled to look into the question
further.

The meeting continued to finish other agenda items and prior to adjournment, Ms. Higgins
requested FKAA Staff review all continuing services contracts and process.

October 28, 2020 - After the Board Meeting

On the afternoon of October 28th, Cara Higgins contacted Bob Feldman and told him that she
could no longer work with me and wanted a special meeting to be scheduled quickly to discuss
termination of my contract.

October 29, 2020 - Activities Regarding the K2M Contract Dispute

Cara Higgins sent emails to FKAA Counsel Bob Feldman, FKAA Internal Auditor Tim Esquinaldo,
and Executive Assistant, Pam Albury regarding FKAA procedures for procuring professional
services. | was not copied on this correspondence, even though it deals with the specifics of
running the business operations, which was my responsibility.

Kerry Shelby, Deputy Executive Director, was contacted directly by Ms. Higgins and told to get
all emails between K2M and myself sent to her. One of her emails suggests there must be an
inappropriate relationship between myself and K2M.

Although tabled by the Board, Ms. Higgins discussed with FKAA Counsel Bob Feldman and FKAA
Internal Auditor Tim Esquinaldo that FKAA could not proceed with the selection of K2M based
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Complaint Against Cara Higgins

on the established procedure and needed to advertise for these services. | was informed of this
by Mr. Feldman and therefore we published another RFQ which was published on November 6,
2020 for inspection services during construction for the new Administration Building. This
procurement process was expedited because the building was under construction and there
was an immediate need for inspections.

November 6, 2020 — Board Update Meeting

The November 6 weekly meeting included the COVID-19 update as well as noting the RFQ for
the inspection services of the Administration Building had been assembled and advertised.
There was no discussion on this item. However, Ms. Higgins requested a special meeting be
scheduled quickly to review my performance and contract.

November 13, 2020 - Board Meeting

An in-person Board meeting was scheduled at the Key West Doubletree on November 13th. The
meeting included an agenda item titled “Review and take action on Executive Director’s
performance evaluation and contract.” | was terminated (effective immediately) during the
Board meeting of November 13, 2020.

Although the Board voted to terminate me without cause, Ms. Higgins stated several
deficiencies in my dealings with the Board. Conversely, David Ritz, the Board member
representing the Upper Keys stated | had performed very well, as the Board had mentioned just
a few weeks prior. Termination was motioned without cause; | was provided four months’
severance per my contract with the FKAA.

Events Regarding the FKAA Administration Building Inspection and Construction
Management Contract since November 13" 2020

On November 25, 2020, qualification submittals were received by FKAA for this work. Only two
firms submitted for the work: All Aspects Inspections, LLC. and Pistorino & Alam Consulting
Engineering. K2M, the original firm selected by staff for these services did not submit.

December 16, 2020 — FKAA Board Meeting — Department of Engineering — Agenda Item 6

In an unprecedented departure from FKAA's procurement procedures, FKAA Board Members
were provided the two submitting firms RFQ submittal packages to evaluate, rank and select
the engineering firm for project management and inspection for the new Administration
Building. The FKAA staff did not assemble a review selection committee or perform a
qualification review, ranking and recommendation as normal protocol for selection of
professional services. The FKAA Board, without discussion, selected All Aspects Inspection
Services, LLC. in a vote of 3 In Favor, 1 Against, 1 Recusal. Curiously, Ms. Higgins recused herself
from voting for Item DOE-6 without providing any reason.
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Complaint Against Cara Higgins

AGENCY RESPONSIBILITIES AND BACKGROUND

I served the FKAA from 2006 to 2017 as the Director of Engineering as well as the Deputy
Executive Director. | briefly retired before returning November 22, 2019 to serve as the
Executive Director. | think very highly of the FKAA. It is one of the finest organizations | have
had the privilege to work for in my many years as a Manager and Utility Engineer.

The Executive Director bears great responsibility for a wide array of operational and
management activities; one of which relates to procurement of numerous services and
oversight of the project work that is an essential purpose of the organization.

The FKAA is a large water utility, defined as serving over 50,000 customers. Millions of dollars
are expended every month on activities that are required to manage and operate such
infrastructure. | have always emphasized the importance of following all agency policies and
procedures that are in place for fairness and equality. We are responsible for utilizing the public
funds and fees from our customers and government agencies in accordance with these policies
and procedures.

It is critical for management and leadership to carefully administer these protocols to ensure
that all agency spending is pursuant to competitive pricing and for qualified vendors who have
been selected for the required work through proper procurement procedures.

Pursuant to this focus and these policies, it was my duty to identify what | believed was the real
objective behind the discussion of the DOE-4 agenda item on October 28, 2020. | meant no
disrespect, but | felt it was my duty to express that the course of Ms. Higgins’ soliloquy was not
to protect the FKAA but rather to open the door for an unqualified service provider (All Aspects
Inspection Service). The result of Ms. Higgins’ actions is inappropriate and has caused the FKAA
to retain All Aspects Inspection Service in conflict with the restrictions cited within Section C. -
RESTRICTIONS ON APPOINTING, EMPLOYING, AND CONTRACTING WITH RELATIVES, 2020 Guide
to the Sunshine Amendment and Code of Ethics for Public Officers and Employees to provide
services prohibited by section 553.791(3), Florida Statutes.

PERFORMANCE AND PUBLIC STATEMENTS

Prior to Ms. Higgins actions, my performance was praised by the FKAA Board for a
comprehensive water presentation on September 23, 2020. On October 16, 2020,
complementary statements on project work, workloads and handling of Covid Response were
provided by every Board member with the exception of Ms. Higgins.

On October 23, 2020, Ms. Higgins referenced the discussions of October 16, 2020 and our
heavy workload as justification for establishing a contingency plan in the event something
happened to me, the Executive Director. | noted a Deputy Executive Director and other
managers are place for such possibilities which are included in our existing Covid Response. Her
comment of ‘something happening to me” and the need for a contingency plan was rather
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Complaint Against Cara Higgins

unsettling to me considering we had been in our Covid Response procedures for approximately
7 months.

1. On November 13th, Ms. Higgins made the motion to terminate my contract with the
FKAA after a closed ballot on my annual performance showed a 4 to 1 vote of
unsatisfactory performance. The next day, on November 14th, the local newspaper -
Key West Citizen ran the top line story with my firing and quoted Cara Higgins’ untrue
and highly offensive comments about me.

2. Asimilar posting article ran on November 13th in the Keys Weekly Newspaper.

3. The Florida Keys US 1 radio broadcasting 100,000 Watt programming and online
listenership hosting the Morning Magazine show with Joe Moore and Ron Saunders
broadcast on November 19, 2020 similar information of my termination as “not meeting
expectations”.

These widely published and broadcast criticisms after my firing “without cause” were the
addition of insult to injury.

I believe this is an abuse of power by Ms. Higgins as retaliation to my complaint at the October
28, 2020 FKAA Board Meeting that Ms. Higgins was motivated by improper purpose. | request
an investigation, protection as a whistle-blower, imposition of appropriate discipline against
Ms. Higgins, and the relief that is afforded to me by law.

| am willing to discuss this matter with the Commission and other jurisdictional agencies to

assist with necessary scrutiny of these facts. I can produce documents, provide direction to

relevant public information documentation, and recommend witnesses to help confirm and
delineate specifics surrounding this complaint.

Respectfully,

Thomas G. Walker

Thomas G. Walker
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FKAA fires executive director

BY TIMOTHY O'HARA
Key West Cltizen

The Florida Keys Aqueduct
Authority board fired agency
Executive Director Tom Walker on
Friday.

The public water and sewer
utility agency board met Friday,
and included in the meeting was
an annual evaluation of Walker,
who s just celebrating his first year
back with the FKAA.

The board voted4-1 to terminate
his contract, with board member
David Ritz dissenting,

“Tom is a good person, but I had
to do what’s best for the company,”
board Chair Bob Dean said,

Walker's firing comes several
weeks after he and beard member
Cara Higgins clashed about a
contract during the board’s last
meeting.

On Friday, Cara cited communi-
cation with the board as a “major
issue” and inability to understand
the board’s authority as an issue.
Board member Richard Toppino
also cited “differences with the
board” as reason to terminate the
contract.

‘Walker, an en-
gineer by trade, |
had previously §
worked as a
deputy director
with the FKAA
for years and
was rehired last
year as executive
director after former Executive
Director Kirk Zuelch retired.

Deputy Executive Director
Kesry Shelby has been named
interim executive director,

The board is scheduled to
meet Wednesday to discuss filing

Walker

the position in the long term.

Ritz believes that the timing is
not right for firing the executive
director, as the FKAA is in the
middle of two multimillion doilar
construction projects, he said.
Also, Ritz has been “pleased with
Tom's performance,” he said.

The FKAA is currently building
a new $16 million headquarters
toreplaceits building onKennedy
Drive in Key West, which was
damaged in Hurricane Irma and
had to be demolished.

The utility also wants to replace
or upgrade its desalination plant

on Stock Island, which was built
in 1967, to produce 4 million
gallons of fresh water a day,
up from the current 2 million
gallons,

FKAAis still seeking funding for
the project. The state Legislature
set aside $1 million, but the
estimated price is $38 million to
$42 million,

“Also, with COVID restrictions,
this is not a good time for staff,”
Ritz added.

Walker could not be reached
for comment on Friday.

tohara@keysnews.com




