FLORIDA

COMMISSION ON ETHICS

FEB 15 2021

D

BEFORE THE RECEIVE
STATE OF FLORIDA
COMMISSION ON ETHICS
In re: Michelle Kligman,
Respondent. Complaint No. 20-241

/

ADVOCATE'S RECOMMENDATION
The undersigned Advocate, after reviewing the Determination of Investigative Jurisdiction
and Order to Investigate and Report of Investigation filed in this matter, submits this
Recommendation in accordance with Rule 34-5.006(3), F.A.C.
RESPONDENT
Respondent, Michelle Kligman, serves as the Senior Vice President of Human Resources
and the Chief Experience Officer at Jackson Health System.
JURISDICTION
The Executive Director of the Commission on Ethics ordered a preliminary investigation
for a probable cause determination as to whether Respondent violated Section 112.3145(9)(c)
[formerly Section 112.3145(8)(c)], Florida Statutes. The Commission on Ethics has jurisdiction
over this matter pursuant to Section 112.322, Florida Statutes.

The Report of Investigation was released on January 29, 2021.



ALLEGATION
Respondent is alleged to have violated Section 112.3145(9)(c) [formerly Section
112.3145(8)(c)], Florida Statutes, by willfully failing or refusing to file a 2017 CE Form 1,
"Statement of Financial Interests."
APPLICABLE LAW
Section 112.3145(9)(c) [formerly Section 112.3145(8)(c)], Florida Statutes, provides as

follows:

If a person holding public office or public employment fails or
refuses to file an annual statement of financial interests for any year
in which the person received notice from the Commission regarding -
the failure to file and has accrued the maximum automatic fine
authorized under this section, regardless of whether the fine imposed
was paid or collected, the commission shall initiate an investigation
and conduct a public hearing without receipt of a complaint to
determine whether the person's failure to file is willful. Such
investigation and hearing must be conducted in accordance with s.
112.324. Except as provided in s. 112.324(4), if the commission
determines that the person willfully failed to file a statement of
financial interests, the commission shall enter an order
recommending that the officer or employee be removed from his or
her public office or public employment.

In order to establish a violation of Section 112.3145(9)(c) [formerly Section
112.3145(8)(c)], Florida Statutes, the following elements must be proved:
1. Respondent is currently a public officer or employee.

2, Respondent must have failed or refused to file an annual
statement of financial interests.

3. Respondent must have received notice from the commission
regarding the failure to file for the corresponding year.

4, The maximum automatic fine authorized for failing to file
must have accrued.

5. Respondent's failure to file is willful.



ANALYSIS

Respondent is employed as the Senior Vice President of Human Resources and Chief
Experience Officer at Jackson Health System (Jackson Health). (ROI 1) Her position requires the
timely filing of an annual CE Form 1, "Statement of Financial Interests." (ROI 1) Respondent's
2017 CE Form 1 was due on July 1, 2018. §112.3145(2)(b), Fla. Stat. On September 4, 2018,
automatic fines of $25 per day began to accrue for each day the form was not filed.
§112.3145(7)(f), Fla. Stat. [now renumbered as §112.3145(8)(g), Fla. Stat.] (ROI 2) Respondent
resides at 8950 Dickens Avenue, Surfside, Florida 33154 (Dickens Avenue). (ROI 4)

The following events are related to the filing of Respondent's 2017 CE Form 1:

May 21, 2018 — Respondent used the US Postal System to mail a "Source of Income Statement"
to the Miami-Dade County Supervisor of Elections (SOE). (ROI 5)

May 22, 2018 — the SOE processed Respondent's "Source of Income Statement" and marked it as
"wrong form" under the "office use only" section at the bottom of the document. (ROI 5, Exhibit
A)

May 31, 2018 — the SOE mailed to Respondent the initial filing packet consisting of a blank 2017
CE Form 1 and a memorandum informing Respondent of the requirement to file her financial
disclosure form with the SOE by Monday, July 2, 2018. (ROI 6) The SOE used the Dickens
Avenue address, which was the address Respondent used on her May 21% correspondence to the
SOE and on her "Source of Income Statement" form. (ROI 6, Exhibit A1)

July 30, 2018 — the SOE sent Respondent a Notice of Delinquency Memorandum, via certified
mail, to her Dickens Avenue address. (ROl 7) Again, Respondent was advised in the memorandum
of her filing requirement for the 2017 tax year, the deadline to file, the subsequent grace period for
filing, and she was provided another blank CE Form 1 with instructions. (ROI 7) The mail was
signed for with an illegible signature. (ROI 7) Respondent stated that she did not sign for this
correspondence. (ROI 18)

August 9, 2018 — the SOE reached out to Respondent using her work e-mail' notifying her that
she submitted the wrong financial disclosure form (i.e., "Source of Income Statement"), and
warning her of the potential fines for failure to file the correct form by September 4, 2018. (ROI
8, Exhibit B) '

! michelle.kligman@jhsmiami.org



August 16, 2018 — the Commission on Ethics (Commission) mailed Respondent a "Courtesy
Postcard" to her Dickens Avenue address reminding her of her obligation to file 2 2017 CE Form
1.(ROI 11)

August 24, 2018 — Commission staff left a voicemail with Respondent advising her that the
Commission had not received her 2017 CE Form 1. (ROI 12) This was followed-up with an e-mail
to Respondent's work address stating that the Commission had not received her 2017 form. (ROI
12)

September 6, 2018 — the Commission mailed Respondent at her Dickens Avenue address a
"Courtesy Notice of Fines Accruing" informing her that the $25 per day automatic fine was
accruing. (ROI 13)

April 18, 2019 — the Commission levied a $1,500 fine against Respondent. (ROI 14)

April 18, 2019 — the Commission sent by certified mail to Respondent at her Dickens Avenue
address a "Notice of Assessment of Automatic Fine," along with instructions on how to appeal the
fine. (ROI 15)

May 23, 2019 - the "Notice of Assessment of Automatic Fine" was returned to the Commission
by the US Postal System as "unclaimed." (ROI 16)

May 23, 2019 - the Commission mailed to Respondent at her Dickens Avenue address a "Final
Notice of Assessment." (ROI 17)

June 17, 2019 - Respondent sent the Commission's Program Administrator, Kimberly Holmes,
an e-mail asking for help in resolving the issue. (ROI 21) The e-mail read:

1 believe that between my divorce and my assistant being
terminated, somehow all of this got lost in the shuffle. I have no
problem coming into compliance and am eager to do so. (ROl 21)

June 17,2019 — Respondent telephoned the Commission and related to Program Administrator
Holmes:

That her "ex-husband" contacted her about a letter from the
Commission; that she was going through a divorce and was no
longer living at her Dickens address; that she was traveling at the
time of the telephone call; and that she would email the Commission
her updated contact information so Ms. Holmes could send the
Respondent a new Notice of Assessed Fine.... Ms. Homes discussed
appealing the fine with the Respondent. (ROI 19)

June 19, 2019 — Respondent sent an e-mail to Program Administrator Holmes requesting all
Commission correspondence be sent to her parent's address at 825 Brickell Bay Drive #646,
Miami, FL 33131 (Brickell Bay). (ROI 22)



June 24, 2019 — the Commission sent by certified mail a (new or initial) "Notice of Assessment
of Automatic Fine," along with a blank 2017 CE Form 1 and instructions on the appeal process, to
Respondent at her parents’ Brickell Bay address. (ROI 22) -

July 2, 2019 — Xiomara Rosell, Respondent's step-mother, signed for the above-referenced June
24" correspondence. (ROI 22)

September 25, 2019 — the Commission mailed Respondent a "Final Notice of Assessment of
Automatic Fine" to her parents' Brickell Bay address. (ROI 23) This letter informed Respondent
that 1) the Commission notified her on June 24, 2019 that her 2017 CE Form 1 had not been
received; 2) she was assessed the maximum fine of $1,500; and 3) she had been given 30 days to
either pay or appeal the fine. (ROI 23)

December 11, 2019 - the Commission mailed Respondent a "Notification of Issuance of Default
Final Order" to her parents' Brickell Bay address and provided a copy of the notification to Eugene
Shy, the Financial Disclosure Coordinator and Jackson Health Attorney. (ROI24)

February 10, 2020 — Commission staff member Diana Westberry e-mailed Respondent at her
work address informing her of the $1,500 fine and advising Respondent how to pay. (ROI 26)

April 20, 2020 — the Commission sent Respondent a "Withholding of Salary" letter to her parents'
Brickell Bay address. (ROI 27)

September 1, 2020 — Commission staff member Westberry e-mailed Attorney Shy requesting
contact information for someone in payroll at the Miami-Dade County Public Health Trust-
Employees in order to expedite the withholding of Respondent's salary. (ROI 28)

September 1, 2020 - Attorney Shy immediately e-mailed Respondent and followed-up with a
telephone call advising Respondent that she needed to submit her 2017 CE Form 1 to the
Commission. (ROI 29)

September 1, 2020 — Respondent e-mailed and telephoned Commission staff member Westberry
asking her to return her call. (ROI 30)

September 2, 2020 — the Commission received Respondent's 2017 CE Form 1, along with
payment of the $1,500 fine. (ROI 31)

Respondent provided the following reasons as to why she failed to timely file her 2017 CE
Form 1:

e She did not recall receiving the August 9, 2018 e-mail from SOE. (ROI 9)

e She recalls the SOE informing Jackson Health of specific leaders who filed the
incorrect form but she was not one of the names specified in the notice. (ROI 9)

e She does not recall signing for or receiving any USPS correspondence from the SOE
at her Dickens Avenue address. (ROI 10) She never signed for or received any of the
Commission's correspondence because she was not living at her Dickens Avenue home
and she was going through a contentious divorce. (ROI 18)



e She was not living at her Dickens Avenue address when the SOE sent her its
correspondence. (ROI 10) S

e Her father passed away on October 10, 2017, and she subsequently separated from her
husband temporarily moving out of her Dickens Avenue home to her parents' residence
at 825 Brickell Bay Drive #646, Miami, Florida 33131. (ROI 10) Between her father's
death and prior to her separation she spent a lot of time back and forth between the two
residences. (ROI 10)

e She recalls receiving a notice for the SOE at work but "...at work we receive a notice,
and there was a lot going on at the time, and I did not file it in on time, and so, I prepared
it, I was going to file it..." (ROI 10)

e She recalls that her ex-husband contacted her about a letter from the Commission but
she was going through a divorce and was no longer living at her Dickens Avenue
address. (ROI 19)

¢ She remembered some of the June 17, 2019 telephone call with Program Administrator
Holmes but she was at the airport traveling for work when they spoke. (ROI 20) She
did not recall discussing the $1,500 fine or an appeal with Holmes. (ROI 20)

o She recalls Program Administrator Holmes telling her to "email me the Form and you're
fine" which gave her an overall impression that Ms. Holmes was going to take care of
everything once the form was submitted. (ROI 20) Ms. Holmes denied telling
Respondent that she would take care of everything. (ROI 20)

e In spite of advising Program Administrator Holmes on June 19, 2019, to send all
Commission correspondent to her parents' Brickell Bay address, Respondent does
recall receiving the "Notice of Assessment of Automatic Fine" mailed to that address
shortly thereafter on June 24, 2019. (ROI 22, 25) Respondent stated that her step-
mother, Ms. Rosell, suffers from health-related issues and may have accidentally
thrown away some of the mail. (ROI 25) Respondent recalled her step-mother notifying
her that she had set aside some mail but it took Respondent a few weeks to pick-up.
(ROI 25)

e Although she does not recall exactly when, Respondent moved back to her Dickens
Avenue address. (ROI 25)

e Respondent denied receiving the February 10, 2020 e-mail from the Commission but
stated that she does not check her e-mail évery day and it may have gone to her spam
folder. (ROI 26)

Respondent stated that she did not want to make excuses; however, recalling events that
occurred during this timeframe is difficult. (ROl 10) Respondent takes full responsibility for not
filing her form in a timely manner. (ROI 10)

Respondent's financial disclosure filing history is as follows:

2012 - filed as an elected official in Surfside, Florida;



2013 —filed as an elected official and paid a $325 fine for late filing;
2014 — filed as a public employee; and |

2015 ~ filed as a public employee and was assessed a $300 fine for
late filing.

Respondent appealed the fine assessed for late filing her 2015 form on March 20, 2017 and
cited lack of notification as the reason that the fine should be waived. (ROI 32) The Commission
waived the $300 fine by Final Order on June 15,2017. (ROI 32) All communication regarding the
appeal was handled by Respondent's then-office assistant, Lizette Herrera. (ROI 32)

The purpose of the financial disclosure statement is: to. ideﬁﬁi‘}/ and disclose potential
conflicts of interests between public duties and private economic interésts. Iniﬁal filings are due
within 30 days from the date of employment. §112.3145(2)(b), Fla. Stat., Fla. Stat. Not later than
June 1 of each year, the Commission or each supervisor of elections, as appropriate, is required to
distribute a copy of the financial disclosure form and a notice of all filing deadlines to each person
required to file. §112.3145(8)(b), Fla. Stat. Annual filings are due no later than July 1 of each year;
however, a grace period is in effect until September 1 of the current year when no investigative or
disciplinary action based upon the delinquency is taken. §§112.3 145(2)(b); 112.3 145(8)(c), Fla.
Stat. If the disclosure statement is not filed by Septémber 1 of the current year, a $25 per day fine
is imposed, up to the maximum penalty of $1,500 for each delinquent day. §112.3145(8)(c), Fla.
Stat.

Annual filers have over two months to file their reports without penalty and are afforded
an additional two months with the only penalty being monetary. There is a provision in the ethics
statutes for an extension upon a showing of good cause.? §112.3151, Fla. Stat. Respondent did not

avail herself of this privilege.

2§112.3151-Extensions of time for filing disclosure.—The Commission on Ethics may grant, for good cause, on an
individual basis, an extension of time for filing of any disclosure required under the provisions of this part or s. 8(a),
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Here, Respondent missed the timely-filing period, missed the grace-filing period, failed to
request an extension of time, and then missed the late-filing period. Her 2017 CE Form 1 was filed
two years, two months, and one day late. The Legislature has determined that the appropriate
penalty for a Respondent's willful failure to file timely a financial disclosure statement and the
imposition of the maximum automatic statutory fine, regardless of whether the fine was paid or
collected, is recommendation that the officer or employee be removed from public office or public
employment. §112.3145(9)(c), Fla. Stat.

Based on her filing history, Respondent timely filed twice (2012, 2014) and late-filed twice
(2013, 2015). This is Respondent's fifth time filing and her third untimely violation. The fact that
she timely filed the incorrect document (i.e., "Source of Income Statement") does not mitigate a
violation for two reasons: 1) the "Source of Income Statement" is so devoid of the necessary
information that it cannot be considered a financial disclosure statement;? and 2) at least six notices
were sent to remind her to timely file the specific form and/or she filed the incorrect document.
All mail was sent either to Respondent's home address, which she used in May 2018 when
submitting the "Source of Income Statement" or to her parents' address, where she requested her
mail be sent.

There can be no doubt that Respondent knew or should have known of the need to timely
file the correct 2017 financial disclosure document given her knowledge of the process, her prior
dealings with the Commission, and the extensive efforts to get her to file. Her failure to file her

2017 CE Form 1 timely was a "willful" violation of the law.

Art. I of the State Constitution. However, no extension may extend the filing deadline to a date within 20 days before
a primary election. The commission may delegate to its chair the authority to grant any extension of time which the
commission itself may grant under this section; however, no extension of time granted by the chair may exceed 45
days. Extensions of time granted under this section shall be exempt from the provisions of chapter 120,

% Not included on Respondent's "Source of Income Statement,” but is required on the CE Form 1, is the manner of
calculating reportable interests, net worth, secondary sources of income, real property interests, intangible personal
property ownership, names of creditors, and business entity interests. (Exhibit A1)
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Therefore, based upon the evidence before the Commission, I recommend that the
Commission find probable cause to believe that Respondent violated Section 112.3145(9)(c)
[formerly Section 112.3145(8)(c)], Florida Statutes.

RECOMMENDATION
It is my recommendation that,

There is probable cause to believe that Respondent violated Section 112.3145(9)(c)
[formerly Section 112.3145(8)(c)], Florida Statutes, by willfully failing or refusing to file a 2017
CE Form 1, "Statement of Financial Interests."

Respectfully submitted this i5~H} day of February, 2021.

lipaiscrin, Q W WMo
ELIZABETH A. MILLER '
Advocate for the Florida Commission
on Ethics
Florida Bar No. 578411
Office of the Attorney General
The Capitol, PL-01 '
Tallahassee, Florida 32399-1050
(850) 414-3300, Ext.3702




