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ADVOCATE'S AMENDED RECOMMENDATION

The undersigned Advocate, after reviewing the Complaints, Report of Investigation,
Response to Report of Investigation, and the Supplement Report of Investigation filed in this
matter, submits this Amended Recommendation in accordance with Rule 34-5.006(3), F.A.C. The
amendment incorporates the Supplemental Report of Investigation which adds an allegation.

RESPONDENT/COMPLAINANTS

Respondent, Stephanie Busin, serves as a member of the Hendry County School Board.

Complainants are Eric Green and Ashley Davis of Clewiston, Florida.
JURISDICTION

The Executive Director of the Commission on Ethics determined that the Complaints were
legally sufficient and ordered a preliminary investigation for a probable cause determination as to
whether Respondent violated Section 112.313(6), Florida Statutes. A supplemental investigation
was ordered for a probable cause determination as to whether Respondent violated Article Il
Section 8(h)(2), Florida Constitution. The Commission on Ethics has jurisdiction over this matter
pursuant to Section 112.322, Florida Statutes.

The Report of Investigation was released on April 20, 2023. The Supplemental Report of

Investigation was released on July 25, 2023.



ALLEGATION ONE

Respondent is alleged to have violated Article 11, Section 8(h)(2), Florida Constitution, by
abusing her public position in order to obtain a disproportionate benefit for herself.

APPLICABLE LAW

Article 11, Section 8, provides as follows:

Ethics in government.—A public office is a public trust. The people
shall have the right to secure and sustain that trust against abuse. To
assure this right:

(g)(1) A code of ethics for all state employees and nonjudicial

officers prohibiting conflict between public duty and private interests
shall be prescribed by law.

(2) A public officer or public employee shall not abuse his or her
public position in order to obtain a disproportionate benefit for himself
or herself; his or her spouse, children, or employer; or for any business
with which he or she contracts; in which he or she is an officer, a

partner, a director, or a proprietor; or in which he or she owns an

interest.

ANALYSIS
Respondent serves as a member of the Hendry County School Board. (ROI 1) She was
running for re-election to the School Board in the Fall of 2022. (ROI 6) Around QOctober 13, 2021,
she was invited by Amy Palladino, a teacher at Clewiston Christian School, and Nicole Balon, a
teacher at Eastside Elementary School, to speak to their third-grade classes about elections and
voting. (ROI 6, 7, 8,9, SROI 1) Respondent’s presentations included providing campaign materials
and campaign t-shirts to the students, who then posed with Respondent for photos while holding

her campaign sign. (ROI 6, Exhibit A, SROI 1) She posted the pictures to her campaign website.

(ROI 11)



When Principal Denise Gibson, Eastside Elementary School, learned campaign materials
had been distributed to the students in Balon's class, those materials were collected and the students
were not allowed to take the materials home. (ROl 9)

Michael Swindle, Hendry County School Superintendent, confirmed that Respondent
spoke at Eastside Elementary School on October 13, 2022. (ROI 10) Superintendent Swindle said,
at some point during the presentation, Respondent went into "campaign mode." (ROl 10) She
presented the students Qith a "goody bag" containing the aforementioned items and took photos
with the students. (ROl 10) Superintendent Swindle opined that this activity violated School
District policy placing the Board in a position to be liable for potential exploitation of children and
political gain for Respondent. (ROI 10)

At the October 18, 2022 School Board meeting, Respondent defended providing t-shirts
and other campaign material to the students by noting the students were too young to vote. (ROl
11) She said she wanted the students to put "a face" with the campaign sign. (ROI 11) Respondent
said she understood that campaigning on school grounds is not permitted but, she said, she did not
believe she was campaigning and the materials she brought to the classroom were for "educational
purposes only." (ROI 11) Respondent maintained the photos she took with students and posted to
her campaign website were not Hendry County School District students, instead private school
students (Clewiston Christian School) and, therefore, not inappropriate. (ROI 11)

In response to Respondent's activities at Eastside Elementary School, Superintendent
Swindle presented a Resolution to the School Board describing the classroom visit by Respondent
as a "premeditated decision" to use the platform for personal political gain. (ROI 12, Exhibit B)
The School Board "found it necessary to disavow any such posts, statements, representations,

actions, or conduct by Mrs. Stephanie Busin" and stated the Resolution was intended to "separate



the corporate entity of the Hendry County School Board from the unethical violations made by
Mrs. Stephanie Busin."! (ROI 12, Exhibit B) The Resolution identified the policies Respondent
violated: District Bylaw po0141.2, Conflict of Interest, Subparagraph 6. Disproportionate Benefit
and Subparagraph 7. Misuse of Public Position as well as District Policy po9700 Relations with
Special Interest Groups, Subparagraph A. Political Interests. (ROI 12)

The Resolution concluded with —

... the Hendry County School Board Bylaws and Policies strictly
prohibit any individual member of the Board to use any district
property, any type of educational materials, programs, or equipment
for their own personal political gain. No Board member shall use
their official position on any property or resource within their trust,
nor perform their official duties for personal political gain. Any such
statement, representation, action or conduct of an individual board
member is not, and does not represent, the official position of the
corporate entity of the Hendry County School Board.

(Exhibit B)

School District property, including school sites, may not be used to promote the interests
of any political candidate, organization, or position on a political question. Thus, no person,
whether s/he is a candidate, employee, parent, or other person, may engage in political activities
on school grounds. This includes: 1) physically campaigning on school property; 2) using school
resources or time to campaign; or (3) using school logos, photos, or other property in campaign
materials. See School Board Policy 9700.01.%

Even unsolicited campaign materials could be viewed as being endorsed by the school if

the school disperses them. Regarding incumbent School Board members and campaigning, School

I Although the Resolution indicates Respondent posted a picture from her visit to Eastside Elementary School
showing students holding their "goody bags" and Respondent's campaign sign, the only photographs identified
during the instant investigation were pictures taken at Clewiston Christian School. (ROI 13, Exhibit B)

2 An exception to this general rule is that a person or group may lease school property for a fee and use it for their own
purposes (within certain parameters), including campaign purposes. The leasing of school property does not mean that
the school is endorsing or sponsoring the activity conducted on it. The leasing policy, School Board Policy 7511,

contains additional rules that must be followed.



Board Policy 9150, essentially allows a principal to grant or deny visits from the public based upon
disruption to the school. Sitting School Board members (who could also be incumbent candidates
for re-election) are permitted to visit schools at any time without prior notice and walk around the

school without an escort but School Board members must still follow the prohibitions against

campaigning.

The following are some points to summarize the rules for a candidate's visit:

e School Board Policy 9700A prohibits school property from being used to advance a
political cause or candidacy;

e Principals should treat candidates' requests to visit schools the same way they treat
other requests from the public, with the caveats below;

o Ifacandidate visits, s/he should be advised of the following in advance of their visit:
Based upon the policy, the visitor may not use any attire, speech, literature, or any
other form of communication to promote their candidacy while on school property.
This prohibition includes, but is not limited to, clothing with names or other political
messages, distributing literature, and engaging in conversations with people regarding
their candidacy or related matters.

e If a candidate visits, s/he should be accompanied to ensure compliance with these
caveats, but should be given no more nor less access than principals provide to other
public visitors; except that incumbent School Board candidates may visit
unannounced and travel around the school unescorted. Be vigilant to ensure our sites
are not being used by anyone — candidate, employee, parent, or other — to promote a

candidate or political position.

If any visiting candidate is in violation of these rules, staff may ask her/him for compliance.
Even though she was aware of the campaign prohibitions on school grounds, Respondent

went onto school grounds and conducted political activity in a manner during the school day that

violated School Board policies. These actions were taken for the benefit of her re-election

campaign. Any expressions about her candidacy or her personal opinions about political issues



during instructional time are problematic because they violated policy and created the perception
that the school and/or the School Board endorsed her message. According to Superintendent
Swindle, Respondent's presentation was not presented in a viewpoint-neutral manner and served
to further Respondent's personal political gain.

The Commission on Ethics defined the term "disproportionate benefit" and prescribed the
requisite intent for finding a violation of the Constitutional prohibition. Rule 34-18.001, Florida
Adminisirative Code, defines a disproportionate benefitas "a benefit, privilege, exemption or
result arising from an act or omission by a public officer or public employee inconsistent with the
proper performance of his or her public duties." Rule 34-18.001(2)(a), F.A.C. The rule also
specifies that the requisite intent necessary for finding a violation of the disproportionate
benefit prohibition is "that the public officer or public employee acted, or refrained from acting,
with a wrongful intent for the purpose of obtaining any benefit, privilege, exemption, or result

from the act or omission which is inconsistent with the proper performance of his or her public

duties." Rule 34-18.001(4), F. A.C.
In CEO 19-23, the Commission expounded on the intent requirement of the Constitutional

amendment, noting that it is "highly similar, if not identical," to the intent required to show a

violation of Section 112.313(6) because both the rule and the amendment "require an act or

omission committed with a ‘wrongful intent' and for the purpose of obtaining a result 'inconsistent

with the proper performance’ of one's public duties." CEO 19-23.

Here, Respondent engaged in conduct indicative of a misuse of public position and an

abuse of public position to obtain a disproportionate benefit.



Therefore, based on the evidence before the Commission, I recommend that the

Commission find probable cause to believe that Respondent violated Article 11, Section 8(h)(2),

Florida Constitution.

ALLEGATION TWO

Respondent is alleged to have violated Section 112.313(6), Florida Statutes, by violating

School District policies when speaking to students about elections in her official capacity and

distributing her campaign materials to them.

APPLICABLE LAW

Section 112.313(6), Florida Statutes, provides as follows:

MISUSE OF PUBLIC POSITION. No public officer, employee of
an agency, or local government attorney shall corruptly use or
attempt to use his or her official position or any property or resource
which may be within his or her trust, or perform his or her official
duties, to secure a special privilege, benefit, or exemption for
himself, herself, or others. This section shall not be construed to

conflict with s. 104.31.

The term "corruptly" is defined by Section 112.312(9), Florida Statutes, as follows:

"Corruptly" means done with a wrongful intent and for the purpose
of obtaining, or compensating or receiving compensation for, any
benefit resulting from some act or omission of a public servant
which is inconsistent with the proper performance of his or her

public duties.

In order to establish a violation of Section 112.313(6), Florida Statutes, the following

elements must be proved:

1. Respondent must have been a public officer or employee.
2. Respondent must have:
a) used or attempted to use his or her official position
or any property or resources within his or her trust,
or

b) performed his or her official duties.



3. Respondent's actions must have been taken to secure a
special privilege, benefit or exemption for him- or herself or others.

4. Respondent must have acted corruptly, that is, with wrongful
intent and for the purpose of benefiting him- or herself or another
person from some act or omission which was inconsistent with the

proper performance of public duties.
ANALYSIS
The facts are set forth above under Allegation One. As stated previously, Respondent's

conduct is indicative of a misuse of public office for the purpose of benefiting herself.

Therefore, based on the evidence before the Commission, | recommend that the

Commission find probable cause to believe that Respondent violated Section 112.3 13(6), Florida

Statutes.

RECOMMENDATION

It is my recommendation that:

I. There is probable cause to believe that Respondent violated Article II, Section
8(h)(2), Florida Constitution, by abusing her public position in order to obtain a disproportionate

benefit for herself.

2. There is probable cause to believe that Respondent violated Section 112.313(6),
Florida Statutes, by violating School District policies when speaking to students about elections
in her official capacity and distributing her campaign materials to them.

Respectfully submitted this d ﬂ\’day of August, 2023.

‘hpahetie Q. 0l o
ELIZABETH A. MILLER
Advocate for the Florida Commission
on Ethics
Florida Bar No. 578411
Office of the Attorney General
The Capitol, PL-01
Tallahassee, FL 32399-1050
(850) 414-3300, Ext. 3702
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CEO 19-23—October 30, 2019
ABUSE OF PUBLIC POSITION

ARTICLE II, SECTION 8(h)(2), FLORIDA CONSTITUTION

To: Gigi Rollini, Esq., Attorney for the Bay Laurel Center Community Development
District (Ocala)

SUMMARY:

Advice is provided to members of the board of supervisors of a community development district
concerning the prohibition found in Article II, Section 8(h)(2), Florida Constitution, as
implemented by Rule 34-18.001, Florida Administrative Code. Referenced is CEO 82-32.

QUESTION:

Will members of the board of supervisors of a community development district acting in a
manner fully compliant with the requirements of Chapters 112 and 190, Florida Statutes, as well
as all other applicable statutes and ordinances, be considered to have abused their position to
obtain a disproportionate benefit, as prohibited by Article II, Section 8(h)(2), Florida

Constimtion?l

Under the circumstances presented, your question is answered in the negative,
provided they do not engage in coercive, intimidating, or similarly abusive conduct on

behalf of themselves or others.

In your letter of inquiry and additional information provided to our staff, you state
you are bringing this Inquiry on behalf of the Bay Laurel Center Community
Development District’s Board of Supervisors. You relate the District is a local unit of
special purpose government and derives its authority from Chapter 190, Florida Statutes
(Community Development Districts), as well as from Marion County ordinances. You
state the District, the service area of which you approximate covers over 13,000 acres, 18
responsible for storing, processing, delivering, and distributing water, wastewater, and
reclaimed water to its residents and commercial customers.

Your specific inquiry deals with the recent amendment (“Amendment 127) to
Article II, Section 8 of the Florida Constitution, specifically Article II, Section 8(h)(2),

which states:

A public officer or public employee shall not abuse his or
her public position in order to obtain a disproportionate benefit
for himself or herself: his or her spouse, children, or employer; or
for any business with which he or she contracts; in which he or

https://sb.ﬂleg,gov/nxt/gatewaydll?fttemplates&fn=defau|t.htm$vid=html:coe 1/6



CEO 19-23—October 30, 2018

she is an officer, a partner, a director, or a proprietor; or in which
he or she owns an interest. The Florida Commission on Ethics
shall, by rule in accordance with statutory procedures governing
administrative rulemaking, define the term “disproportionate
benefit” and prescribe the requisite intent for finding a violation
of this prohibition for purposes of enforcing this paragraph.
Appropriate penalties shall be prescribed by law.

8/7/23, 9113 AM

In accordance with the language contained in the Constitutional prohibition, the
Commission adopted Rule 34-18.001, Florida Administrative Code, which became
effective on September 30, 2019. In Rule 34-18.001(2), the term “disproportionate
benefit” is defined as “a benefit, privilege, exemption or result arising from an act or
omission by a public officer or public employee inconsistent with the proper performance
of his or her public duties.” The Rule lists several factors the Commission should consider
in determining whether a benefit, privilege, exemption, or result constitutes a

“disproportionate benefit.”? It then providesi€’in Rule 34-18.001(4)a€"the requisite
intent needed to find a violation of the Constitutional prohibition, stating the public officer
or public employee must have “acted, or refrained from acting, with a wrongful intent for
the purpose of obtaining any benefit, privilege, exemption, or result from the act or
omission which is inconsistent with the proper performance of his or her public duties.”

You inquire about how Article II, Section 8(h)(2) will apply to the District’s Board
of Supervisors, which is comprised of five members. You relate the Board primarily is
responsible for managing the District and that its duties include assessing and levying
taxes and special assessments, approving budgets, exercising control over District
properties, controlling the use of District funds, hiring and firing District employees, and
financing improvements to the District. You indicate the District Board members are
subject not only to the requirements of Chapter 190—which governs the operation of
special districts such as community development districts—but also to those of the Code
of Ethics for Public Officers and Employees (Part III, Chapter 112, Florida Statutes).

You question whether the District Supervisors could be found in violation of the
prohibition in Article II, Section 8(h)(2) of the F lorida Constitution, even if their conduct
is in compliance with the provisions set forth in Chapters 190 and Part III, Chapter 112,
Florida Statutes. Your concern stems from the fact that one of the Supervisors currently
serving on the Board is employed by the District’s developer, another Supervisor has an
ownership interest in the developer, and three of the Supervisors are District customers.
Considering this, you state many actions or votes taken by the Board will affect a District
Supervisor or a business connected to a District Supervisor, and this effect may be greater
than that experienced by others residing within the District who are not affiliated with the
developer or who are not District customers.

In particular, you indicate the District has a licensing agreement with the developer
who is affiliated with the two Supervisors. Under this agreement, the developer disposes
of the byproducts of the District’s wastewater treatment, such as biosolids and effluent.

https://sb.ﬁleg.gov/nxtjgateway.dl|?f=temp!ates&fn=defauit.htm$vid=htm|:coe 2/6
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You state the District Board—including these two Supervisors—must vote at meetings
held every other month to approve payment to the developer to dispose of the waste.
Another example you provide of an imminent matter the District Board will face is that it
sets the rates for water and wastewater services and these rates personally affect the three
District Supervisors who are District customers. You foresee situations similar to these
commonly arising before the District Board.

You state the statutory scheme developed for community development districts in
Chapter 190 contemplates and permits individuals affiliated with a district developer—or
individuals with a personal interest in the operation of the district—to serve as district
supervisors. In particular, you emphasize Section 190.007(1), Florida Statutes, which
states “[i]t shall not be a conflict of interest under chapter 112 for a board member or the
district manager or another employee of the district to be a stockholder, officer, or
employee of a landowner or of an entity affiliated with a landowner.” See CEO 82-32
(recognizing and applying Section 190.007(1)).2

However, you inquire whether the District Supervisors may still be found in
violation of the prohibition found in Article II, Section 8(h)(2) of the Florida Constitution,
as implemented in Rule 34-18.001, Florida Administrative Code, even if their conduct is
in full compliance with the ethical standards and conflict of interest exceptions found in
Chapters 112 and 190. In particular, you ask whether their mere service as voting
members of the Board may be enough to trigger a violation of the new Constitutional
prohibition, considering they either are affiliated with a developer interfacing with the
District or are District customers themselves. |

By its very language, the prohibition in Article II, Section 8(h)(2) of the Florida
Constitution is triggered only if public officers and public employees are acting in a
manner contrary to the proper performance of their duties (i.e., engaging in abusive
conduct). The prohibition requires not just conduct resulting in an out—of—proportion
benefit to the public officer, public employer, or other enumerated recipient, but also that
the public officer or public employee has abused his or her public position to obtain that
benefit. Therefore, so long as a District Supervisor is acting in full compliance with all
statutes and ordinances governing the operation of the District and his or her conduct as a
public officer, an abuse of public position will not be present.

The language in Rule 34-18.001 further emphasizes this point. Rule 34-18.001(2)
states the term “disproportionate benefit” encompasses only a benefit, privilege,
exemption, or result that is “inconsistent with the proper performance” of a public
officer’s or public employee’s public duties. In other words, if the benefit, privilege,
exemption, or result arising from the public officer’s or public employee’s conduct is
contemplated by and consistent with the standards governing his or her public conduct, a
“disproportionate benefit” will not be present. And Rule 34-18.001(4) states the requisite
intent needed to violate the Constitutional prohibition is a “wrongful intent” to obtain a
benefit, privilege, exemption, or result “inconsistent with the proper performance” of a

public officer’s or public employee’s public duties.

https://sb.ﬂleggov/nxt/gateway,dl|?f=templates&fn=default.hthvid=htmI:coe 3/6
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Applying this reasoning to your question, so long as a District Supervisor’s actions
—including service on the Board or voting—are consistent with the proper performance
of his or her public duties, meaning in full compliance with all applicable statutes and
ordinances, including Chapters 112 and 190, Florida Statutes, the Constitutional
prohibition found in Article II, Section 8(h)(2) of the Florida Constitution will not be
triggered. In such a circumstance, the District Supervisor will not have abused his or her
position with the requisite intent or obtained a “disproportionate benefit” as that term is
defined in Rule 34-18.001.

Regarding the District Board’s upcoming votes—in particular, the approval of the -
licensing agreement and the setting of water rates—assuming a Board Supervisor by
voting will not violate any applicable provision in Chapters 112 or 190, he or she
similarly will not have abused their position to obtain a disproportionate benefit under the
Constitutional prohibition. However, again, this lack of abuse to obtain a disproportionate
benefit is contingent on the Board Supervisors ensuring their votes comply with all
applicable statutes and ordinances. For example, Chapter 190 alone will not insulate a
Supervisor from a violation of the Constitutional prohibition if the Supervisor were to
take a bribe or similar under—the—table money in exchange for action that otherwise
would be in conformity with the provisions of Chapter 190.

To the extent you also inquire whether existing authority interpreting and defining
Section 112.313(6), Florida Statutes, may be used to interpret and define the prohibition
in Article I, Section 8(h)(2), we note first there are certain differences between the
statutory provision and the Constitutional amendment. Section 112.313(6), Florida

Statutes, states:

No public officer, employee of an agency, or local
government attorney shall corruptly use or attempt to use his or
her official position or any property or resource which may be
within his or her trust, or perform his or her official duties, to
secure a special privilege, benefit, or exemption for himself,

herself or others.

The language of the statute differs from the amendment in that it is triggered not only when a “disproportionate .
benefit” results from misconduct by a public officer or public employee, but when a “special privilege, benefit,
or exemption” of any degree results. Moreover, the language of the statute applies no matter who receives the
“special privilege, benefit, or exemption,” while the Constitutional amendment applies only when a
“disproportionate benefit” is received by the public officer or public employee, his or her spouse, children, or
employer, or a business with which he or she has an enumerated affiliation. Therefore, it cannot be said the
amendment and the statute are identical.

However, the requisite intent needed to violate the amendment is highly similar, if

not identical, to that of the statute. As previously described, the intent needed to violate
the prohibition contained in Article II, Section 8(h)(2) is described in Rule 34-18.001(4),
which states the public officer or public employee must have acted, or refrained from
acting, “with a wrongful intent for the purpose of obtaining any benefit, privilege,

exemption, or result from the act or omission which is inconsistent with the proper
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performance of his or her public duties.” By comparison, the intent needed to violate the
statute is found in Section 112.312(9), Florida Statutes, which states the term “corruptly,”

as used in Section 112.313(6), means conduct:

one with a wrongful intent and for the purpose of
obtaining, or compensating or receiving compensation for, any
benefit resulting from some act or omission of a public servant
which is inconsistent with the proper performance of his or her

public duties.

Both the amendment and the statute require an act or omission committed with a “wrongful intent” and for the
purpose of obtaining a result “inconsistent with the proper performance” of one’s public duties. Therefore, the
Commission’s existing authority interpreting and clarifying the intent needed to violate Section 112.313(6) may

be used as guidance deciding allegations or issues under the Constitutional amendment.”

Your question is answered accordingly.

ORDERED by the State of Florida Commission on Ethics meeting in public
session on October 25, 2019, and RENDERED this 30th day of October, 2019.

Kimberly B. Rezanka, Chair

''While your inquiry contains three numbered questions, this opinion, while addressing each
question, combines them into one general query.

[21These factors are listed in Rule 34-18.001(3), Florida Administrative Code, which states the

Commission must consider:

(a) The number of persons, besides the public officer or public employee,
his or her spouse, children, employer, or business with which he or she
contracts, in which he or she is an officer, a partner, a director, or a
proprietor, or in which he or she owns an interest, who will experience the

benefit, privilege, exemption, or result;

(b) The nature of the interests involved,

(c) The degree to which the interests of all those who will experience the
benefit, privilege, exemption, or result are affected;

(d) The degree to which the public officer or public employee, his or her
spouse, children, employer, or business with which he or she contracts, in
which he or she is an officer, a partner, a director, or a proprietor, or in
which he or she owns an interest, receives a greater or more advantageous

https://sb,ﬂleggov/nxt/gateway.dII?f=templates&fn=defau!t.htm3vid=html:coe

5/6



8/7/23, 913 AM CEO 19-23—October 30, 2019

benefit, privilege, exemption, or result when compared to others who will
receive a benefit, privilege, exemption, or result;

(e) The degree to which there is uncertainty at the time of the abuse of
public position as to whether there would be any benefit, privilege,
exemption, or result and, if so, the nature or degree of the benefit,
privilege, exemption, or result must also be considered; and

(f) The degree to which the benefit, privilege, exemption, or result is not
available to similarly situated persons. As used in this chapter, “similarly
situated persons” means those with a commonality or like characteristic to
the public officer or public employee that is unrelated to the holding of
public office or public employment, or a commonality or like
characteristic to the public officer’s or public employee’s spouse, children,
or employer, or to any business with which the public officer or public
employee contracts, serves as an officer, partner, director, or proprietor, or
in which he or she owns an interest.

[3lgimilar exceptions for special districts are recognized in Chapter 112, such as Section 112.3143(3)
(b), Florida Statutes, which, in part, permits officers of independent special tax districts elected on a
one-acre, one-vote basis to vote in that capacity. See also Section 190.006(2)(b), Florida Statutes.

[4lmdeed, records of, and commentary concerning, the Constitution Revision Commission which
fashioned the amendment support its reliance on the institutional knowledge and agency expertise of

the Commission on Ethics in administering the amendment.
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